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The Education Clause of Alaska's Constitution provides that “the
legislature shall by general law establish and maintain a system of public schools
open to all children of the state.” Article VI, § 1, Alaska Constitution. In this
litigation, the Plaintiffs’ primary assertion is that the State has violated this
constitutional provision. [Second Amended Complaint (SAC) filed December 6,
2004, at 2] The Plaintiffs acknowledge that the State has adopted
“constitutionally sound course requirements, instructional standards, and testing
criteria.” [Id. at 2] But the Plaintiffs allege that the State has violated the
Education Clause by failing “consistently and repeatedly to adequately fund” this
constitutionally mandated education. [ld.]

In addition, the Plaintiffs assert that their rights to substantive due process
as set forth in Article I, Section 7 of the Alaska Constitution have been violated
by the State with respect to the State’s education funding and testing
requirements. But the Plaintiffs in this case do not allege, unlike many school
funding lawsuits in other states, that their rights to equal protection have been
violated. That is, the Plaintiffs are not alleging that the State is treating one group
of school children within the state differently from other children in violation of the

State’s constitutional guarantee to equal protection.

Procedural History of the Case
This action began on August 9, 2004, when the Plaintiffs filed their complaint
against the State of Alaska. The Plaintiffs consist of the parents of several

Alaskan school children, three rural school districts within the state (Bering Strait,
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Kuspuk and Yupiit), and two educational advocacy organizations, NEA-Alaska,
Inc. and Citizens for the Educational Advancement of Alaska's Children.

The Plaintiffs’ Complaint

The Plaintiffs’ Second Amended Complaint (SAC) is a 54-page document
that sets out their perspective on the status of education in Alaska. There, the
Plaintiffs acknowledge that the State of Alaska’s Department of Education and
Early Development (EED) has developed detailed educational content and
performance standards for Alaska’s school children. Those standards, in the
Plaintiffs’ view, “if followed, [would] provide each child with a constitutionally
adequate education.” [SAC at 7]

But the Plaintiffs allege that “[tf]hough the state has spent many years defining
educational adequacy, identifying the necessary components of educational
adequacy, and developing objective criteria for measuring educational adequacy,
it has failed to fund the very educational adequacy so defined, identified and
measured. It has failed to maintain a system of education and to keep a system
open to all, all in violation of Article VII, Section 1, of the Alaska Constitution.”
[Id. at 50]

With respect to their substantive due process claim, the Plaintiffs assert that
the State has funded “education so inadequately” and has “additionally been
arbitrary, capricious, and discriminatory by funding education without knowing the
cost of an adequate education statewide or locally” so as to constitute a

deprivation to the Plaintiffs of their right to substantive due process. [Id. at 51]
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The relief that the Plaintiffs seek in their Second Amended Complaint can be
summarized as follows:

(1) a judicial declaration that the current funding amount and system
does not provide the children of Alaska with a constitutionally
adequate education under the Education Clause and/or the Due
Process Clause;

(2) a judicial declaration that specifically defines what constitutes a
constitutionally adequate education;

(3) a judicial declaration that finds that the educational content and
performance standards developed by the Department of Education
and Early Development meet the standards necessary for a
constitutionally adequate education, “recognizing that in the future that
content may change;”

(4) a judicial declaration that the current standards and areas tested by
the State, including the graduation exams for reading, writing, and
mathematics and all benchmark exams, adequately test students on
“their acquired knowledge of the constitutionally provided adequate
education;”
(5) an order requiring that the State determine the cost of providing for
a constitutionally adequate education as set forth in paragraphs (1)
through (4) above; and
(6) after the cost of providing a constitutionally adequate education is
determined, that the Court order that the State fund the education of
Alaska’s children accordingly.
[Id. at 52-54]
The State filed an answer to the Plaintiffs’ complaint in which it denied the
Plaintiffs’ substantive allegations.
Pre-trial motions
In December 2004, the State filed a Motion to Dismiss Education Clause

Claims. The motion sought summary dismissal of the Plaintiffs’ claim that the

State had violated the Education Clause because, in the State’s view, the
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consideration by a court of “issues related to the quality of education in Alaska is
a nonjusticiable political question” and these issues are never “proper issues for
the courts.” [Motion at 2] Instead, in the State’s view, “the legislature is solely
responsible for determining the proper quality of education in the state.” [id. at 9]
The Plaintiffs, in opposing the State’s motion, asserted that the Education Clause
accords to Alaska’s school children a constitutionally protected right to an
education. They sought judicial enforcement of that constitutional right from the
court, “because in Alaska, constitutional rights are the province of the judiciary.”
[Plaintiffs’ Opp. at 66]

In an order dated August 18, 2005, this Court denied the State’s motion.
This Court noted that both parties agreed that the Alaska Supreme Court’s

decision in Hootch v. Alaska State-Operated School System, 536 P.2d 793

(1975)(Molly Hootch) was central to the determination of the issue. The Order

interpreted the Molly Hootch decision “as recognizing a constitutional right to

assert to a court that the State has failed to establish and maintain a public
school system.” [Order re First Motion to Dismiss at 10] But, relying on Molly
Hootch, this Court found that “the Education Clause does not permit or envision
extensive judicial oversight into the specific educational options to be accorded to
each child in the state.” [Id. at 11]

In September 2005, pursuant to the parties’ stipulation, this Court bifurcated
the trial. As a result, the first trial would only address the Plaintiffs’ claims for
declaratory relief. Only if this Court concluded that Plaintiffs had established a

constitutional violation would there then be a second trial on the appropriate
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remedy. Thus, the trial that was held before this Court in October 2006 focused
solely on whether the State had violated either the Education Clause or Due
Process Clause of the Alaska Constitution, and did not directly address what
remedy would be appropriate in the event such a violation was established.

The State filed a Second Motion to Dismiss in 2005. In this motion, the State
raised three assertions: (1) that the Court lacked jurisdiction over the State of
Alaska as a named defendant because of sovereign immunity; (2) that the
Plaintiffs had failed to name as defendants the Regional Education Attendance
Areas (REAAs), municipal school districts, and municipalities, all of whom the
State asserted are necessary defendants in this action; and (3) if this case is not
dismissed under either of the first two bases, then several of the Plaintiffs should
be dismissed for lack of standing. [Mot. at 1]

In an order dated November 30, 2005, this Court denied the State’s Second
Motion to Dismiss in all respects except as to its assertion that the school
districts lacked standing to assert a due process claim against the State.

With respect to the sovereign immunity defense, this Court held, “[w]hile
damage recovery against the State for alleged constitutional violations is
restricted, declaratory relief is not.” [Order re Second Motion to Dismiss at 3]

As to the second issue, the State had asserted that because the Legislature
had delegated comprehensive local control of schools to the REAAs, municipal
school districts, and the municipalities from which they originate, education is not
only the State’s responsibility but also the responsibility of its school districts.

The State argued that the school districts and boroughs were indispensable
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parties because their rights to local control would be impaired if the Plaintiffs are
successful in this litigation. [Order at 4] In their opposition, the Plaintiffs asserted
that their case is about lack of funding, and that “funding, the gravamen of this
lawsuit, comes from the state.” [Id.] They cited to the Alaska Supreme Court’s

decision in Macauley v. Hildebrand, 491 P.2d 120 (Alaska 1971), which held that

even though the Legislature has seen fit to delegate certain education functions
to local school boards, that in no way diminishes the “constitutionally mandated
state control over education.” |d. at 122. Upon review, this Court denied the
State’s motion to require the Plaintiffs to add all school districts and municipalities
as indispensable defendants.

On the third issue presented in the State’s Second Motion to Dismiss, this
Court held that the school district Plaintiffs lacked standing with respect to the
due process claim based on established Alaska Supreme Court precedent. With
respect to the remaining Plaintiffs and all other claims, this Court found that the
Plaintiffs had the requisite standing to maintain this action.

In January 2006, the State filed a Motion to Establish Standard of Review
seeking a delineation prior to the trial as to the applicable legal standard that the
Court would be applying with respect to the Education Clause. The State sought

an “extremely deferential”!

standard of review. The Plaintiffs, however, sought to
have this Court find that education is a fundamental right such that if the Plaintiffs
were able to show that children are not being provided with the opportunity for a

constitutionally adequate education, the State would have to prove a compelling

' State’s Motion to Establish Standard of Review at 13.
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reason why it is excused from doing so or the Plaintiffs would be entitled to a
remedy.

By order dated June 11, 2006, this Court declined to adopt either party’s
analysis, finding each construct inapplicable to the Plaintiffs’ claim that the
government was not providing a constitutionally guaranteed education, as
opposed to a claim that the government was taking away a constitutionally
guaranteed right. Instead, this Court held “it is the court's responsibility to
determine a constitutional floor with respect to educational adequacy and to
determine if that constitutional floor is currently being met.” [Order at 4 (citation
omitted)] Thus, “the focus at trial with respect to this claim should be on defining
the constitutional right to an education under Alaska’s Constitution and
determining whether the schools that have been established and maintained
fulfill that constitutional right.” [Order at 5-6]

Against this procedural backdrop, the trial with respect to the Plaintiffs’
request for d'eclaratory relief as to the alleged constitutional violations began as
scheduled on October 2, 2006.

The trial was conducted before the Court sitting without a jury over the course
of 21 days. During that time, this Court heard testimony from 28 witnesses. In
addition, over 800 exhibits were admitted at trial, and the deposition testimony
and exhibits of an additional 23 witnesses were filed.

On December 1, 2006, each party submitted proposed Findings of Fact and
Conclusions of Law. The Plaintiffs’ proposed findings totaled 140 pages; the

State’s totaled 148 pages. The parties also submitted a transcript of the trial
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proceedings which totaled nearly 4,000 pages. Closing arguments were heard
on December 19, 2006.

As the case proceeded, the issue before the Court expanded to encompass
not only the adequacy of the State’s funding of education, but also the adequacy
of the State’s oversight of education in the local school districts to which it had
delegated authority. See, e.g., Plaintiff's Propbsed Findings at 125 § 375. See
Civil Rule 15(b).

Having considered all of the evidence presented, together with the arguments
and proposed Findings of Fact and Conclusions of Law submitted by counsel,

this Court now enters the following:

FINDINGS OF FACT

I. Alaska’s Educational System
A. An overview

1. There are approximately 130,000 children who attend public school in
Alaska. [Ex. 108 at 3] The students attend school in approximately 500 different
schools. Public education in Alaska is currently delivered by 53 school districts
and by the state boarding school at Mt. Edgecumbe, which is treated as a
separate district. [Id.] Overall, the number of students in Alaska has remained
stable for the past several years, although some districts have had increased
enrollment and others have had decreased numbers of students. [Tr. 2467]

2. In FY 2005, the total revenue per student in Alaska, including state,

local and federal funds, was $10,578. However, there is considerable variation
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among districts. The revenue per student in the three Plaintiff school districts for
that fiscal year was $21,265 for Bering Strait, $21,758 for Kuspuk and $22,578
for Yupiit. Revenue per student that year was $8,708 for Anchorage and $9,769
for Fairbanks. None of these amounts includes capital expenditures, pupil
transportation, food service, community schools or certain grants. [Exs. 2321,
2022]

3. Districts other than Mt. Edgecumbe consist of three main types. Each
of the 16 organized boroughs is a school district. AS 14.12.010. The 18 home
rule and first-class cities located in the unorganized borough are also school
districts. AS 14.12.010(1); AS 29.35.260(b). The remaining 19 school districts
are Rural Education Attendance Areas (REAAS) in the unorganized borough. AS
14.08.021.

4. The five largest school districts in the state -- Anchorage, Mat-Su,
Fairbanks, Kenai and Juneau -- educate more than 70% of the school children in
Alaska. Over one-third of Alaska's school children attend the Anchorage School
District. [Ex. 2364] Twenty-eight school districts -- more than half of all the
districts -- educate less than five percent of Alaska’s school children. [Ex. 2364]

5. At statehood in 1959, some rural schools were operated by the Bureau
of Indian Affairs (BIA) for Alaska Natives. Even after statehood, the BIA
continued to operate many elementary schools and regional boarding schools in
rural Alaska. [Tr. 3583-88] Rural schools that were not under BIA control were
under state control for the first 27 years after statehood. That system was known

as the State-Operated School System. Beginning in 1976, local rural school
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districts began operating as Rural Education Attendance Areas (REAAs).
However, some rural schools remained under BIA control until 1985. [Tr. 3583-
89, 1516-17] Thus, at the time of trial, no REAA has had more than 30 years of
experience with local control over education. Some REAAs, like the Y upiit
School District, had about 21 years of experience at the time of this trial.

6. At the time of statehood, the State did not pay fqr kindergarten. The
State did not start providing funding for kindergarten until 1966. [Ex. 3 at 405]

7. The Alaska Constitution accords to the Legislature the responsibility to
“establish and maintain” the schools in Alaska. AK. Const. Art. VII, § 1. In
response to this constitutional directive, the Alaska Legislature has “established
in this state a system of public schools to be administered and maintained as
provided in this title.” AS 14.03.010. Children “of school age” -- generally
children between the ages of 5 and 19 -- are “entitled to attend public school.”
AS 14.03.070, .080. School attendance is compulsory for “‘every child between
seven and 16 years of age.” > AS 14.30.010. The Legislature has also
established a minimum number of days that schools must be in session each
year. AS 14.03.030. And the Legislature has created a system for the

certification of teachers and school administrators. AS 14.20.010 etseq.®

2 See AS 14.30.010 (stating that children who are temporarily ill or injured, have been
excused by action of the school board, have completed 12" grade, or have a physical or
mental condition that would make attendance impractical are excused from requirement
to attend).

® Plaintiffs’ proposed findings cite to “numerous other instances where the Legislature
has exercised its plenary power”: the requirement that Alaska history must be taught,
that bilingual-bicultural education be provided, that “educational services” for gifted
children be established, etc. [Plaintiffs’ Proposed Findings at 11, fn. 49]
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8. The Legislature has also established the State Board of Education &
Early Development, which sets education policy for the State. The
Commissioner of the Department of Education & Early Development is appointed
by the State Board with the governor's approval. The Commissioner heads the
State Department of Education & Early Development (EED), which exercises
general supervision of thé public schools in Alaska, provides research and
consultative services to school districts, establishes standards and assessments,
administers grants and endowments, and provides educational opportunities for
students in special situations. AS 14.07.010 - .020; AS 14.07.145. Roger
Sampson has been the Commissioner at EED throughout the course of these
proceedings.

9. Subject to these overriding provisions of state law, the Legislature has
delegated to locally elected school boards the responsibility to operate public
schools. See, e.g., AS 14.08.021 (legislative delegation to REAAs).  School
boards in Regional Education Attendance Areas (REAASs) have the authority to
determine their own fiscal probedures; appoint, compensate and otherwise
control all school employees; adopt regulations governing organizations, policies
and procedures for the operation of the schools; and employ a chief school
administrator. Aé 14.08.101. State law also specifies certain duties for the local
school board, including the obligation to provide an educational program for each
school-age child who is enrolled in or is a resident of the district, and to develop a

philosophy of education, principles and goals for its schools. AS 14.08.111.
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B. The State’s Content and Performance Standards

10. The adoption and refinement of educational standards has been a
major reform movement for over 15 years involving many educators and other
citizens throughout Alaska. [Tr. 3607-15] The development of Alaska’s
standards coincided with a broader national movement towards standards that
began in approximately 1990. [Darling-Hammond Perp. Depo. at 43-44]

11. The State has adopted two types of standards: content standards and
performance standards. Content standards are described as “broad statements
of what students should know and be able to do as a result of their public school
experience.” [Ex. 219 at 9] Alaska has content standards in twelve subject
areas: English/language arts, mathematics, science, geography, government
and citizenship, history, skills for a healthy life, arts, world languages,
technology, employability, and library/information literacy. [Ex. 219 at 11-36]

12. Commissioner Sampson has described the standards as “a map, if
you will, as to what it was we wanted our schools and our teachers to move our
kids towards.” [Tr. 2349]

13. Performance standards (also termed “grade level expectations”) are
“statements that define what all students should know and be able to do at the
end of a given grade level.” [Ex. 219 at 41] The State has adopted performance
standards for grades 3 through 10 in reading, writing and math, and for grades 3
through 11 in science. [Id.; Tr. 2352-53, 2834-36]

14.  The Department of Education and Early Development (EED) has

engaged in several rounds of standards-setting, which has been an intensive
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process involving large groups of Alaskans, including educators and diverse
members of the public from across the state. [Tr. 3607-13] The end result of the
most recent iterations of this process is set out in the Alaska Standards booklet
(revised March 2006). [Exs. 219, 2157]

15. Witnesses at trial who were asked tc; comment on Alaska'’s standards
all indicated their general approval of them, although there was disagreement as
to whether mastery or proficiency or exposure should be the goal with respect to
some of the content areas.* For example, one of the Plaintiffs’ experts, Dr.
Darling-Hammond, testified that Alaska’s standards are “very similar to the
standards in a number of other states” and are “very much a reasonable set of
appropriate standards that reflect the kinds of expectations that we have for
citizens and workers and those going on to college today.” [Darling-Hammond
Perp. Depo. at 46]

16. Educational standards can help to bring focus to the content of what
should be taught throughout the state, and the State is to be highly commended
for the development of these standards.

17. However, under the Department's regulations, “[tlhe content
standards are not graduation requirements or components of a curriculum.” 4
AAC 04.010. State law does not require school districts to adopt the State
standards or to align their curriculum with the standards.

18. Instead, under existing Alaska law, each of Alaska’s 53 school

districts has been delegated the authority to determine what students in that

* There was also some discussion as to whether exposure to world languages would be
an important element of an education to a student who was already bilingual. See, e.g.,
testimony of John Davis, Ph.D. [Tr. 194]
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district should be taught. State regulations provide that each school board must
adopt a curriculum that “describes what will be taught students in grades
kindergarten through 12.” 4 AAC 05.080(d). By State regulation, that curriculum:
(1) must contain a statement that the document is to be used as a
guide for planning instructional strategies;
(2) must contain a statement of goals that the curriculum is
designed to accomplish;
(3) must set out content that can reasonably be expected to
accomplish the goals;
(4) must contain a description of a means of evaluating the
effectiveness of the curriculum; and

(5) may contain a description of the extent to which the local goals
accomplish the state goals set out in 4 AAC 04.

4 AAC 05.080(d) (emphasis added).

19. Each school district is required to undertake a “systematic evaluation
of its curriculum on an ongoing basis with each content area undergoing review
at least once every six years.” 4 AAC 05.080(e). Kodiak Superintendent Betty
Walters testified that EED requires the district’s curriculum be submitted to EED,
and indicated that EED has been quite helpful to that district in providing the
district with assistance in its curriculum development whenever requested. [Tr.
3095]

20. EED is required to report to the Legislature each year as to “each
school district’'s and each school’'s progress in aligning curriculum with state
education performance standards.” AS 14.03.078(5). Although it appears that
most districts have indicated that their curriculum is aligned with the State
standards, it is unclear the extent to which EED has actually reviewed the

curriculum of each district and school to determine the extent of such alignment.
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Of perhaps far greater significance, it is unclear whether EED has determined
whether such curriculum is actually being taught in the classroom.®

21. The State may become more involved with a school district's
curriculum in one circumstance. If a district receives Title 1 federal funding and
is designated as Level 4 under the No Child Léft Behind standards, EED is
required to implement one or more corrective actions. 4 AAC 06.840.° One
corrective action that EED may take is the implementation within the district of “a
new curriculum based on state content ... and performance standards ...
including the provision, for all relevant staff, of appropriate professional
development that (A) is grounded in scientifically-based research; and (B) offers
substantial promise of improving educational achievement for low-achieving
students.” 4 AAC 06.840(k)(2). There was no evidence presented at trial that
indicated the State has undertaken such action in any school district.

22. The State has made model instructional units available to districts that
are fully aligned with the State standards. As explained by Commissioner
Sampson, “We did this almost four years ago. We have available to districts that
choose to use them now 180 days’ worth of lessons in reading, writing, and
mathematics that are aligned to our standards and grade-level expectations.” [Tr.

2404-5)

® See Ex. 88, Response to AS 14.03.078(5), in which it appears that the Department has
asked each district to respond as to whether that district's curriculum is aligned with the
standards. The “survey results” there indicated that all but 2 districts (Chatham and
Annette Island) have a curriculum that is fully aligned with the state standards — a finding
that is inconsistent with the testimony and other evidence at trial presented with respect
to both Kuspuk and Yupiit.

® See Finding of Fact #100 for an explanation of NCLB'’s levels.
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23. Kodiak Superintendent Betty Walters testified how the State has
assisted the Kodiak School District with its curriculum: “from the department, we
have all the technical assistance, as well as the guidance [ ] for programs that we
choose to buy into.” [Tr. 3093] Specifically, the superintendent testified about
the State’s assistance to that district when that district decided to institute a new
reading program for primary students. The State’s assistance included providing
all the staff development training as well as the initial materials at the State’s
expense. [Tr. 3094-95]

24. Thus, although the State has developed comprehensive content and
performance standards, there is neither a statewide curriculum in Alaska, nor any
requirement in state law that School districts must have a curriculum aligned with
the performance and content standards that the State has developed.” But for
districts that seek the State’s assistance, considerable resources and assistance

in curriculum development are available.

7 Unlike some other state constitutions, “the Constitution of Alaska does not require
uniformity in the school system.” Molly Hootch v. Alaska State Operated School System,
536 P.2d 793, 803 (Alaska 1975). California, for example, adopted “Statewide
academically rigorous content standards” in Cal. Code § 60605 (2007). That statute
states that the State Board of Education must adopt statewide academically rigorous
content standards in core curriculum areas. Id. Additionally, the board must “review the
existing curriculum frameworks for conformity with the new standards and shall modify
the curriculum frameworks where appropriate to bring them into alignment with the
standards.” Id. Similarly, Arizona requires the state board of education to “prescribe a
minimum course of study ... and incorporat|e] the academic standards adopted by the
state board of education, to be taught in the common schools.” Ariz. Rev. Stat. Ann. §
15-701(A)(1) (2006). Additionally, the governing board of a school district must establish
a curriculum which includes those academic standards. Id. at (B)(1).
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C. Funding of Public Education in Alaska

The State Funding Formula

25. The State provides foundation funding to each of the school districts
for children age five to twenty to attend public schools.® AS 14.03.080. Under
the current formula, the Legislature has established a base student allocation,
which is essentially the amount of funding per student that serves as the building
block for the allocation of state educational funding to the various schools
districts. AS 14.17.470. The legislative formula also includes a geographic cost
differential between districts and an adjustment based on the size of the schools
within a district. AS 14.17.450, .460. There is an additional 20% flat-rate
adjustment for special education as well és additional funding for each student
who receives intensive services. AS 14.17.420.

26. The current funding formula was adopted in 1998. When the formula
changed at that time, some districts became entitled to more money and some
districts would receive less than they had received under the prior formula. But
the State phased-in the implementation of the new formula over time as to most
of the districts whose funding was reduced. [Tr. 2077-79]

27. The school size adjustment factors and district cost factors in the
current formula were derived from a 1997-98 study entitled “Alaska School

Operating Cost Study,” undertaken by the McDowell Group, an economic

® Under an early-entry statute, children under five may attend kindergarten if they are
prepared to enter into first grade the next year. AS 14.03.080. At one time, many
districts used the early-entry provision to obtain funding for four-year olds and
established a two-year kindergarten program. [Tr. 2571-72] In 2003, the legislature
clarified that the early-entry provision was only for four-year-olds ready to begin public
school, and the additional funding was eliminated. [Tr. 2548]
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consulting firm in Juneau. The McDowell Group derived the factors from actual
cost data. [Ex. 71; McDowell Depo. at 10, 17-18]

28. The McDowell study found that personnel costs -- consisting largely of
teacher salaries -- were relatively uniform throughout the state. They found that
although starting salaries were higher in rural Alaska, teachers in urban districts
generally have greater longevity and were higher on the pay scale. [McDowell
Depo. at 21-24]

29. Since 1998 the Legislature has twice commissioned experts to study
the district allocation factors, and has made one adjustment to the factors based
on its review of those expert analyses. [Tr. 2553-56; Exs. 213, 11]

30. Under earlier versions of Alaska’s funding formula, the Legislature
allotted additional money to school districts based on the actual number of
students who were classified as bilingual, disabled or enrolled in vocational
studies. [Tr. 2172-73] This type of additional funding is termed categorical
funding.

31. Under the current funding program, a 20% addition is accorded to
each district for special education students, irrespective of the actual number of
such students in a district. ~ This type of additional funding is termed block
funding.

32. Statewide, the current number of special education students is
approximately 14% of the total student population, which is similar to the national

average. [Tr. 3744]
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33.  When categorical funding for special needs children was in place
prior to 1998, the number of students in the special categories increased at a
faster rate than the total number of students increased. [Tr. 2180, 2513-15]

34. The McDowell report that underlies the existing funding formula relied
on actual existing costs to determine the school size adjustment factors and the
district cost factors. [McDowell Depo. at 29-31] As a result, Mr. McDowell
testified that student characteristics, including at-risk factors, would have been
considered in establishing those adjustment factors in the formula. [Id. at 31-32]
Moreover, the effect of school size, district cost, and the special needs factor is
cumulative under the current formula — the factors are all multiplied together. As
a | result, districts with high costs factors or school size factors receive a
considerably greater amount from the 20% special needs factor than districts
such as Anchorage, which has low size and cost factors. [Ex. 2376]

35. As the Plaintiffs’ expert, Dr. Salmon, acknowledged, “in most states as
the percentage of poor kids increase, the funding generally decreases.” [Tr.
1717] Itis undisputed that that is not the case in Alaska. In Alaska, “the kids that
are the poorest receive the most money on a per pupil basis.” [Tr. 1717]

36. In the past few years, the Legislature has significantly increased the
base student allocation and has appropriated additional funds intended to defray
increased expenses including utility costs and the employer contribution to the
Public Employees’ and Teachers’ Retirement Systems (PERS/TRS). [Tr. 2522-
23]
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37. When the impact of inflation is considered, the State and local
contribution to education began to decline after 1988 and continued to decline
into the 1990’s. [Tr. 2086-92] During that same time, the number of public school
students increased from approximately 101,000 students in 1988 to over 130,000
students beginning in FY 2000. [Ex. 439 at 57622] However, as a percentage of
the total operating fund, state funding of education increased during that time
from 24% of the state operating budget in 1988 to 32% of the state operating
budget in 2000. [Ex. 2369]

The State’s Limited Oversight of School District Spending

38. The Education Clause in the Alaska Constitution accords to the State
Legislature the responsibility to establish and maintain schools within Alaska.
Similar to most states, the Legislature has delegated substantial authority to
operate the schools to the local school districts. The extent to which the State
has retained oversight of the funds it disburses to the school districts is set forth
in this section.

39. In order to receive state aid, school districts are required to submit a
budget each fiscal year to EED, which reviews the budgets for compliance with
statutory requirements. 4 AAC 09.110(a). EED will reject a budget that is “(1)
not in the form required by the department; (2) not balanced; (3) does not meet
the local effort provisions of AS 14.17; or (4) does not meet the minimum
expenditure for instruction provision of AS 14.17.520.” 4 AAC 09.120.

40. State law also requires that each school district submit to EED an

independent audit of all school accounts for the school year. AS 14.14.050. The
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Department reviews the audited financial statements to insure that the district
has not accumulated “an unreserved year end fund balance ... that is greater
than 10 percent of its expenditures for that fiscal year.” AS 14.17.505(a) & (b).

41. State law also requires that each school district budget for and spend
‘a minimum of 70 percent of its school operating expenditures ... on the
instructional component of the district budget,” unless the district is granted a
waiver from the State Board of Education. AS 14.17.520. This legislative
requirement was adopted in 1998 and designed to insure that operating funds
from the State that are allocated to school districts are spent on the education of
children. [Tr. 2534] In the statute, the term “instructional component” is defined
as “expenditures for teachers and for pupil éupport services.” AS 14.17.520(f).
However, the regulatory definition of “instruction” includes not only teachers, but
other costs such as staff travel, counselors, professional development, and
school site administration, including the school principal. [Tr. 2469, 2561; 4 AAC
09.115]

42. In 2003, 32 of the 53 school districts in the state were unable to meet
the 70/30 requirement, meaning they failed to budget for and spend at least 70%
of their funding on the instructional component. [Ex. 276] Every one of these
districts received a waiver of the 70/30 requirement, even though the EED’s
Director of School Finance recommended against some of them. [Tr. 2495]

43. Commissioner Sampson has been critical of the 70/30 requirement,
and has recommended that the Legislature revisit it. [Ex. 276] He noted there is

“no direct correlation between districts that met the 70 percent requirement also

Moore, et al. v. State of Alaska, 3AN-04-9756 Cl
Decision and Order
Page 22 of 196




making Adequate Yearly Progress,” which measures student achievement. [Id.
at 2] This is consistent with his view that “money [is] not the predictor of student
performance.” [Tr. 2384] °

44. There is little indication in the record of legislative review of school
district spending. For example, a budget request for supplemental funding for
school districts prepared by EED and submitted to the Legislature by Governor
Murkowski sought an additional $20 million appropriation “to target effective
instructional strategies” to help school districts “meet state targets in making
adequate yearly progress.” [Ex. 357] These additional funds were appropriated
by the Legislature, but the Legislature did not impose any restrictions on how the
funds were to be spent by the districts. [Tr. 2564-67] The evidence at trial also
indicated that neither of the legislative finance committees have undertaken to
review how the school districts are spending the State funds appropriated to
them. [Tr. 3777]

45. State law provides that “State funds may not be paid to a school

district or teacher that fails to comply with the school laws of the state or with the

° Several states have adopted an approach to school funding known as the 65%
solution. That approach requires that schools spend a minimum of 65% of their total
operating expenditures of classroom instruction. See, e.q., Ga. Code. Ann. § 20-2-171
(2006) (this law requires that each local school system shall spend a minimum of 65% of
its total operating expenditures on direct classroom expenditures. Direct classroom
expenditures are defined as “all expenditures by a local school system during a fiscal
year for activities directly associated with the interaction between teachers and students,
including, but not limited to, salaries and benefits for teachers and paraprofessionals;
costs for instructional materials and supplies; costs associated with classroom related
activities, such as field trips, physical education, music, and arts; and tuition paid to out-
of-state school districts and private institutions for special needs students. This term
shall not include costs for administration, plant operations and maintenance, food
services, transportation, instructional support including media centers, teacher training,
and student support such as nurses and guidance counselors.”). See also, Kan. Stat.
Ann. § 72-64c01 (2006) and Tr. at 3182, testimony of Gary Whiteley.
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regulations adopted by the department.” AS 14.07.070. But apart from the
State’s limited review of local school board spending decisions with respect to
the statutory 70/30 requirement and the requirement that the year-end
unreserved fund balance not exceed 10%, Commissioner Sampson indicated
that he was unaware of any other action the State had taken with regard to a
district's spending decisions. [Tr. 2440]

46. The State exercises very limited oversight as to how a school district
spends the money it receives from the State to educate the children that reside
within that district.

Federal Impact Aid

47. The federal government provides aid to school districts to compensate
for a local community’s inability to tax certain lands, including Alaska Native
Claims Settlement lands and military land. This aid is known as “impact aid.” It
is intended to supplant, not supplement, state funding of local schools. Federal
law has established an equalization test with respect to impact aid. Aslong as a
state passes the federal equalization test, the state is allowed to consider this
federal aid in the state’s distribution formula to school districts. In other words,
federal law permits the state to treat federal impact aid as if it were state money
subject to the state distribution formula. [Ex. 2274] Alaska has not failed the
federal equalization test since 1988. [Tr. 2572]

48. REAAs are not required to make a local financial contribution to their
school districts because of the status of the land in these communities. Instead,

they are eligible for federal impact aid.
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49. Consistent with federal requirements, 25% of the federal impact aid
goes directly to the REAA and is not considered in the state funding allocation to
the REAA. Of the remaining 75%, the state deducts 90% of that amount from the
amount the REAA would otherwise receive from the state under the funding
formula. [Tr. 2503-04]

50. Federal impact aid has been a stable funding source for the school
districts in Alaska for many years and is likely to remain a relatively secure
source of funding into the future.

Federal Grants

51. Federal Title funds, including Title 1 funds, are often targeted at the
needs of low income students and students with special needs. [Tr. 3739] Unlike
federal impact aid, these funds are intended to supplement, not supplant, the
state and local contribution to education.

52. Federal Title funds can fluctuate based on student enroliment. Also,
the federal government tends to move funding from a program it does not deem
as effective to one it does. | Overall, however, the level of federal Title funding
has been relatively stable over time. [Tr. 3721]

53. The State EED is responsible for monitoring the local school districts
in the state with respect to their expenditures of federal funds. Barbara
Thompson, from EED, who oversees this effort, indicated “all of the federal
programs for which we receive funding have requirements, and we have a very
comprehensive monitoring system to make sure that compliance is occurring.”

[Tr. 3683] This monitoring effort includes site visits at least once every five years
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by EED to each school to review the expenditure of these federal funds. [Tr.
3694]
D. The Assessments and Assessment Resuits

The State’s Assessments

54. The State has developed a system of statewide assessments that has
evolved considerably over the years. At the time of the earliest state education
profile contained in this record -- 1989 -- the State administered a “norm-
referenced” test. [Ex. 2286] This type of test was an “off-the-shelf’ test prepared
by a national testing vendor. Results were tabulated based on the percentile
rank of the students compared to other students nationally. [Tr. 2906] After the
State began to develop content standards, it initiated a benchmark test that was
Alaska-specific. The benchmark test was used for several years in grades 3, 6,
and 8. [Tr. 2849]

55. Beginning in 2005, the State began using a new test, called the
Standards-Based Assessment or SBA, in every grade. This test is aligned with
the State standards, which means that it tests on the Alaska standards and it
does not test on content that is not included in Alaska’s standards. [Tr. 2846-49]

56. The items on the Standards-Based Assessment are carefully
reviewed for consistency with the standards, freedom from bias, and cultural
sensitivity. The question of what score constitutes “below proficient,” “proficient”
and “advanced” is determined by a committee. [Tr. 2852] The record in this case

contains a technical review that documents these processes. [Tr. 2841-55]
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57. The State’s current system of assessment is a significant educational

reform for several reasons:

» The standards-based assessments are aligned with the State’s
standards.

» The assessments provide detailed data to educators -- not just
on the overall proficiency of students in a subject area -- but
also on how well the students are performing in the specific
domains that make up a given subject area.

* The assessments are designed to be consistent from year-to-

year and from grade-to-grade. Each student is assigned a
specific identification number. This enables educators to engage
in longitudinal studies, even when students transfer between
districts. By tracking growth, educators will be able to identify
and refine effective processes. [Tr. 2905-08]

58. The Plaintiffs and the State in this case agree that the State “has
adopted constitutionally sound course requirements, instructional standards and
testing criteria.” Plaintiffs’ Second Amended Complaint at 2.

99. The Court finds that the State’s current assessment system has been
carefully im'plemented and is a significant educational reform designed to benefit

children enrolled in Alaska’s public schools.

Assessment Results

60. The State Board of Education has established four levels of student
proficiency in the assessments it administers. The State’s Report Card to the
Public defines these proficiency levels as follows:

Advanced. Indicates mastery of the performance standards at a
level above proficient.

Proficient. Indicates mastery of the performance standards
sufficient to lead a successful adult life.
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Below Proficient. Indicates mastery of some performance
standards but not enough to be proficient.

Far Below Proficient. Indicates little mastery of the performance
standards.

[Ex. 106 at 39]

61. Consistent with the federal No Child Left Behind Act (NCLB), the State
has adopted standards to determine whether schools are making “adequate
yearly progress” (AYP) toward NCLB’s goal of 100% proficiency of all students
by 2014.

62. The statewide results for the 2005 and 2006 Standards-Based
Assessment results were as follows:

Standards Based Assessment Results 2005-2006
Percent of Students Proficient and Above

Reading Writing Math
2005 77.6 73.6 64.8
2006 78.8 74.9 66.1

[Ex. 2237]

63. In considering the adequacy of the educational opportunity offered in
the state as a whole, the percent of advanced students is of note. In 2005, 30%
of students statewide tested as advanced in reading; 27.7% tested advanced in
rhathematics; and 17.7% in writing. [Ex. 2021 at 56603]

64. But the Plaintiffs have not focused on the overall performance of
students in the state with respect to their claim that the system is constitutionally
inadequate. Rather, they assert “there is an achievement gap that illustrates that
not all Alaska students have access to a constitutionally adequate education.”
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[Plaintiffs’ Proposed Findings at 59] The Plaintiffs point in particular to the
considerable disparity in testing results between Alaska Native students and
other students.

65. This achievement gap is apparent in nearly all testing results. One
example from the record follows:

Grade 3 Standards Based Assessment
Percent of Students Proficient in Reading

State Caucasian Alaska Native
2004-05 79.1 87.4 62.0*
2005-06 78.9 87.8 60.1

*Alaska Native and American Indian combined
[Exs. 114-115; Tr. 3007-17]

66. The Plaintiffs also refer to the achievement gap for those “far below
proficient.”  According to Les Morse, EED’s Director of Assessment and
Accountability, about four times as many Alaska Native students are far below
proficient in reading as Caucasian students. [Tr. 3020; Ex. 2235] There is a
similar achievement gap for low-income children. Although the achievement gap
indisputably exists, one of the State’s experts, Naomi Calvo, demonstrated that
even though the average proficiency for Alaska Natives and students who are
eligible for free and reduced-price lunch in this state is, as a whole, lower than
other students, there are many individual Alaska Natives and poor children who
are scoring proficient and advanced. This is true in high spending districts and
low spending districts, in rural districts and in urban districts, and in districts with
high concentrations of poverty and low concentrations of poverty. [Tr. 2619-29]
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67. The test scores of the three Plaintiff school districts in this case are
among the lowest in the state. In 2005, Yupiit had the lowest percentage of
proficient students of any school district in the state in reading; Kuspuk had the
second lowest; and Bering Strait had the ninth lowest. [Ex. 2380]

Representative test scores are set forth below:

Adequate Yearly Progress (AYP) Scores
Percent of Students Proficient in Language Arts

State Bering Kuspuk Yupiit
2003-04 73.0 37.4 30.6 15.3
2004-05 75.5 42.6 27.7 15.6

[Ex. 2458]

68. The record contains school-by-school detail for each Plaintiff district
in each academic subject tested. Within Bering Strait and Kuspuk there is
considerable variation in results among the schools. For example, in 2006 within
BSSD, 80% of the children in Unalakleet were proficient in reading; in Brevig
Mission, 28% were proficient. [Ex. 2387] Likewise, within the Kuspuk School
District, at Crooked Creek 56% of the students were proficient in reading; at
Lower Kalskag, 22% were proficient. [Id.]

69. The Kuspuk School District made AYP in 2005 under a safe harbor
provision of NCLB that bases the AYP determination on a demonstration of a
significant improvement from the prior year’s test scores. [Ex. 149]

70.  Test scores have also been improving in the Bering Strait School
District in recent years. For example, the percent of children that have attained
reading proficiency in Savoonga increased from 15% in 2000 to 34% in 2006.
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[Ex. 2376} But as Dr. Davis observed, “[a]t this rate of progress we're making,
we've calculated about 40 to 50 years” before all children in Bering Strait will be
proficient. [Tr. 168-9]

71.  Similarly, Dr. Laster testified it would take about 69 years in Kuspuk
for all children in that district to be proficient at its current rate of improvement.
[Tr. 1983] As the Plaintiffs correctly note, “even if districts are able to maintain
the current rate of improvement, generations of children will be lost.” [Tr. 67]

72.  The Yupiit School District has never made AYP. In 20086, it was at
the second year of Level 4, meaning it had failed to make AYP for five years. In
2006, 18% of the children in both Akiachak and Tuluksak had achieved
proficiency in reading; 32% of the children in Akiak had achieved reading
proficiency. [Ex 2387]

73. In Alaska’s Accountability Workbook to the federal government
concerning NCLB and the failure of many Alaskan schools and districts to meet
NCLB’s annual measurable objectives (AMO), it provides “the state must
establish the capability to provide the technical assistance necessary to ensure
all students become proficient.” [Ex. 2273 at 43]

74.  The record demonstrates that the achievement gap identified by the
Plaintiffs has existed for many years. For example, in 1989, the percentage of
sixth graders in the state overall that was in the bottom quartile nationwide for
reading was 21.1% -- better than the national average. [Ex. 2286 at 17] But for
Bering Strait, 52.7% of the sixth graders were in the bottom quartile that year, as

were 54.5% in Kuspuk and 86.4% in Yupiit. [Ex. 2286 at 33, 79, 127]
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75.  In 2005 — sixteen years later — 22.4% of fifth graders in the state
were in the bottom quartile of the nation in language arts — still better than the
national average. But for Bering Strait, 41.7% of fifth graders were in the bottom
quartile, as were 60.7 % in Kuspuk and over 90% in Yupiit. [Ex. 109 at 5-6]

76.  As Dr. Davis testified, “I think as a state, we need to begin to
recognize [that] if we have profound learning challenges, students are testing
consistently, generation after generation as performing less well than the majority
of the population, then we ought to say it's not enough to say, well, we gave them
— we gave them equitable resources.” We, as a greater community, have a real
vested interest in making sure kids are educated; educated well. Not just from
an economic point of view, but from a political point of view and a community
point of view.” [Tr. 204]

Other Assessments

77. Alaskan students currently take tests that are administered
nationwide. The State participates in the National Assessment of Educational
Progress (NAEP), a federal testing program in reading and mathematics that is
given every other year to a sample of student populations in the fourth and eighth
grades. Students in Alaska are generally at or above the national average in
mathematics at both grade levels. In reading, fourth graders are slightly below
the national average, but eighth graders are at the national average. [Ex. 2247,
447; Tr. 2929-42] Given that Alaska has more English language learners than
the national average, the improvement in test scores by eighth grade is

encouraging. [Tr. 2931-36]
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78.  Many high school students in Alaska take national college entrance
exams — the SAT or the ACT. Alaska has a higher participation rate than the
national average in these exams. And Alaskan students score well above the
national average on both exams in almost all years. [Ex. 2243; Tr. 2943-45]

The High School Exit Exam

79. In 1997, the Alaska Legislature mandated that all seniors
graduating from high school must pass an exit exam in order to receive a
diploma.”® Students who do not pass the exit exam received a Certificate of
Achievement instead of a high school diploma.

80.  Originally, the test was to have been implemented by 2002;
subsequent legislation delayed the implementation until 2004 and clarified that
the test was to be a test of minimal competency in basic skills."! In its current
form, the exam is designed to test for “the minimum competencies in essential
skills in the areas of reading, English, and mathematics that a student should
have to know in order to function in our society.” [Ex. 2270]

81.  The legislative history of the exit exam reflects that this educational
reform was a reaction by the Legislature to frustration that children were
receiving high school diplomas but were lacking in basic skills. [Tr. 2946]

82.  The Department spent seven years creating and refining the test,
and giving students and educators notice about the test. [Tr. 2947-48] The delay

between passage of the legislation and implementation of the exam requirement

® Ch 58 SLA 1997.
"' Ch 94 SLA 2001.
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reflects the care with which the State proceeded before making this change to
the education system.

83. The State acknowledges that “children have a property interest in
their prospective diploma, and cannot be deprived of that property interest by a
test that is unfair to them because they have not had notice of the content of the
test.” [Defendant’s Proposed Findings at 78, | 194]

84. The Plaintiffs’ complaint alleges that the exit exam violates
students’ due process rights because it tests subjects that are not taught in the
schools. For example, they assert that geometry is tested on the exit exam and
that many high school students do not have the opportunity to take geometry.
[SAC at 15, {1 54(d)] However, the level of geometry taught on the exit exam is
no higher than eighth grade geometry. [Tr. 2965] Moreover, the Plaintiffs’
assertion that high schools do not offer high-school level geometry was
unproven. All school officials who testified in this case testified that their
secondary schools offered high-school geometry. Les Morse from EED testified
that in his experience as an educator in rural Alaska, and as the state
assessment coordinator working with over 700 teachers all around the state, he
has not heard that geometry is not being taught in Alaska’s schools. [Tr. 2966-67]
Plaintiffs have not established by a preponderance of the evidence that Alaskan
students do not have the opportunity to study the requisite level of geometry
before their senior year in high school.

85.  As with other test scores, one of the Plaintiffs’ primary concerns is

the achievement gap. A representative test result is set forth below:
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Grade 10 High School Exit Exam (HSGQE)
Percent of Students Proficient in Reading

Total Caucasian Alaska Native
2003-04 70.1 81.8 43.5
2004-05 69.1 81.5 42.5

[Exs. 118, 19]
86. As then-Commissioner Holloway wrote when she released the

results of the 2001 graduation exam (before passage of the exam became a

requirement for the diploma):

The data | am releasing today will cause soul searching in Alaska.
The analysis shows a deep divide in student achievement among
ethnic groups. White students score higher than other ethnic
groups, much higher on average than Native Alaska students. Why
is this so? What steps do we need to take to shrink this divide? It's
time for debate. It's time to find out. It's time for action.

[Ex. 68]
87. As with the other assessments, the Plaintiff school districts have

performed considerably below the state average. A representative result follows:

Grade 10 High School Exit Exam (HSGQE)
Percent of Students Proficient in Reading

State Bering Kuspuk Yupiit
2003-04 70.1 21.7 27.6 <20.0
2004-05 69.1 26.5 28.6 14.8

[Exs. 108-109]

88.  The above charts show the results for 10" graders only. The pass

rate for the high school exit exam is higher, but it is difficult to calculate because
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students have up to five opportunities to take the exam, beginning in 10" grade.
Also, the exam tests three subjects and students only re-take those subjects that
they have not yet passed. [Tr. 2950] And some students drop out of school
before graduation.

89.  The high school exit exam is designed so that it should have a
100% pass rate for students who stay with the process. [Tr. 2948-60] Mr. Morse,
the EED testing administrator, estimated the state-wide pass rate is currently
about 90%, when all opportunities to take the exam are considered. [Tr. 2954]

Graduation and Dropout Rates

90.  The graduation rate is computed based on the percent of students
who began ninth grade that graduate from high school four years later. [Ex. 70 at
106] A graduate is defined as a student who has received a regular diploma. It
does not include students who received a Certificate of Achievement because
they did not pass the exit exam. [Id.]

91.  In 2004, the graduation rate for the state as a whole was 62.9%.
[Ex. 70 at 77] In 2005, the statewide graduation rate was 61%. [Ex. 108 at 57]
The graduation rate for the American Indian/Alaska Native subgroup in 2004 was
47.5%. [Ex. 70 at 77-8] In 2005, it was 43%. [Ex. 108 at 57]

92. In the Plaintiff school districts, the graduation rates in 2005 were
37.2% for Bering Strait, 23.8% for Kuspuk, and 31.3% for Yupiit. [Ex. 109 at 3-4]
Bering Strait’s graduation rate has fallen significantly since 2002-03, when it was
59.4%. This may be due to the introduction of the exit exam requirement since

that date, but also may be due in part to the “Quality Schools” program in place
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there that allows students additional time to complete their studies past 12%
grade. [Ex. 105 at 3-4]

93.  All of the graduation rate statistics are somewhat misleading. They
do not reflect students who have obtained a GED, do not capture all transfers,
and do not include those students who leave early for college. [Tr. 3471]
Nonetheless, Commissioner Sampson acknowledged that the State needs to
improve the graduation rate for Alaskan students. [Tr. 2398]

94. The dropout rates in the Plaintiff school districts are also
considerably greater than the statewide average. [Ex. 109 at 3-4] In 2005, the
statewide dropout rate was 6%. The rates in Bering Strait, Kuspuk and Yupiit
were 11.4%, 8.7%, and 10.5%, respectively. [Id.]

95.  While the dropout rate may be some indication as to whether an
educational program is meeting a student’s needs, the evidence showed that not
all students drop out because of low academic achievement. Family and work
commitments, among other reasons, may also be factors. [Tr. 3470]

96.  Some students drop out because they are unable to pass the exit
exam. School district superintendents such as Darrell Sanborn in Unalaska who
have made it a personal priority to directly oversee the education of students who
did not pass the exit exam on their first attempt would appear to be having a
highly positive impact not only on pass rates for that exam, but on graduation and
dropout rates in that district. In Unalaska, the dropout rate was 0.6% and the

graduation rate was 96% in 2005. [Ex. 109 at 3-4]
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E. Accountability and No Child Left Behind

97. The State’s school accountability system disseminates the results
of the testing to students, parents, and the community (with due regard for
student privacy). AS 14.03.123.

98.  Alaska’s accountability system is in compliance with the No Child
Left Behind Act, 20 U.S.C. § 6301 (2003), which required all states to adopt a
NCLB-compliant system as a condition for receipt of federal aid. The State’s
NCLB-compliant accountability system was adopted into regulation by the State
Board of Education in 2003. 4 AAC 06.800 - .06.899.

99. As of the time of trial, Alaska was one of only twelve states
whose standards and assessment system had been accorded full approval by
the federal government as being NCLB-compliant. [Tr. 2861; Ex. 2271]

100. The Legislature has delegated to the Commissioner of
Education and Early Development (EED) the responsibility to do “all things
necessary to cooperate with the United States government to participate” in No
Child Left Behind. AS 14.50.010. Pursuant to that legislative delegation, EED
has enacted regulations consistent with NCLB to demonstrate whether schools
are making adequate yearly progress (AYP) toward NCLB’'s goal of 100%
proficiency of all children by 2014. 4 AAC 06.805. These regulations include safe
harbor provisions that allow a district or school to be determined to be making
AYP based on a percentage improvement of proficiency among the student

population. 4 AAC 06.810.
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101. Each year of non-compliance with AYP is designated as a level.
For example, a school that has failed to make AYP for four years would be

designated at Level 4. [See generally Ex. 2272] For schools and districts not

meeting AYP, the state regulations provide for a gradually increasing series of
corrective actions, including the development and implementation of
improvement plans. 4 AAC 06.840 -.850.

102. Under the accountability provisions of NCLB, school districts are
required to intervene at schools within their districts that have repeatedly failed to
make AYP. EED has developed an improvement planning document for districts
to use “as an aid [to develop their plans] if they wanted to use it.” [MacKinnon
Depo. at 110]

103. For school districts that receive Title 1 federal funds that have failed
to make AYP for two consecutive years, EED is required to “take appropriate
action consistent with [the applicable federal regulations], including offering
technical assistance [to the district] if requested.” 4 AAC 06.840(h)(emphasis
added).

104. When a district that receives Title 1 funds has failed to make AYP
for three consecutive years, EED is required “to prepare to take corrective action
in the district.” 1d. at subsection (k).

105.  When a school district has failed to make AYP for four years, EED
is required to:

implgment one or more of the following corrective actions in the

?gtrg:;er programmatic funds or reduce administrative money

provided to the district from federal sources;
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(2) institute and implement a new curriculum based on state
content standards adopted in 4 AAC 04.140 and performance
standards adopted in 4 AAC 04.150, including the provision, for all
relevant staff, of appropriate professional development that

(A) is grounded in scientifically-based research; and

(B) offers substantial promise of improving educational

achievement for low-achieving students;

(3) work with the school board of the district to replace the district

personnel who are relevant to the district's receipt of the

designation;

(4) initiate procedures to remove schools from the jurisdiction of the

district and provide alternative arrangements for public governance

and supervision of these schools;

(5) in conjunction with at least one other action in this subsection,
(A) authorize students to transfer from a school operated by
the district to a higher-performing public school operated by
another district; and
(B) provide to these students transportation, or the costs of
transportation, to the other school.

4 AAC 06.840(k). See also No Child Left Behind, Public Law 107-110 at Sec.
1116(c)(10)(C).

106. This regulation gives the State the authority to defer or reduce a
limited portion of a district’s Title 1 funds to attempt to obtain improvements within
a district that is failing to make adequate yearly progress. [Tr. 2412] As
Commissioner Sampson explained, under current state laws EED has only a very
limited ability to direct resources within a school district -- even with a Level 4
district -- “[i]t's no more than a 20 percent hold-back of Title 1 funds, not how they
establish their other priorities.” [Ex. 2272; Tr. 2412] As of the date of trial, EED
had temporarily withheld a portion of Title 1 funds pursuant to this provision on
only one occasion -- from the Yupiit School District in late 2005 through early

2006.
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107. The AYP reporting requirements apply not only to the school as a
whole, but at the subgroup level as well. Subgroups for this purpose include
students with limited English proficiency and Alaska Natives, among others. 4
AAC 06.830. Pursuant to NCLB, if any subgroup within the school is not meeting
AYP, then the school as a whole is not meeting AYP. 4 AAC 06.805(b)(1)(B).

108. As of trial, there were six districts at Level 4 under NCLB - districts
that had failed to make AYP for at least 4 years. [Tr. 2879] EED had sent
personnel to one of these districts, the Yupiit School District, in the fall of 2005
when that district had failed to submit a required district improvement plan.

109. In the fall of 2006, EED sent on-site teams to do instructional audits
at three of the Level 4 districts, including Yupiit. [Tr. 2879] EED had also
undertaken desk audits of the other three districts. [Tr. 2880] See 4 AAC
06.840(j)(2)(defining parameters of audits).

110. Although the federal law and state regulations accord several
options to the Sfate when intervening, to date the State’s actions in lower-
performing districts has been limited. As explained by Les Morse at EED, “for the
most part it has typically ... been a curriculum change, a new curriculum that has
been adopted and put into place.” [Tr. 2870] Specifically, he testified that many
lower-performing districts have changed from a graded school to a performance-
based school to achieve NCLB compliance: “we have a number of districts that
rather than having students go from grade 3 to grade 4 because they've —

because they've gotten older, they advance through a set of levels based on
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performances versus just moving through grades, and that's the most common
change that’s occurred to date.” [Tr. 2871]

111. Schools that make this curriculum change are required to appear
annually before the Board of Education to obtain a waiver from the State’s
regulation that requires certain units of credit for graduation. 4 AAC 03.091: 4
AAC 06.075.

112.  EED has provided technical support and has arranged conferences
for school districts regarding NCLB compliance. [MacKinnon Depo. at 86-87]

113.  NCLB also requires that teachers be “highly qualified.” The State
has defined this term and implemented this requirement in 4 AAC 04.210 — 4 AAC
.04.212. Under the regulations, a teacher is qualified in “elementary education” -
not in specific subjects. 4 AAC 04.210. But for middle school and high school,
there are a number of “core academic subjects,” all of which are required to be
taught by highly qualified teachers. Among the subjects included are art, theatre,
music, German and Spanish. |d. Although Yupiit personnel have indicated that
they sought to hire highly qualified vocation education teachers, there is no highly
qualified designation for vocational education in Alaska regulations.

114. In the State’s Accountability Workbook submitted to the U.S.
Department of Education, it is noted that “the state must address a serious
capacity issue at the [ ] EED. In order to comply with the many provisions of NCLB
the [ ] EED must be provided with additional staff and resources required to assist
districts and to implement the provisions of the accountability system.” [Ex. 2273

at 16]
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F. Resources and Assistance Provided to School Districts by the State

115. The State has presented extensive evidence, primarily through
deposition testimony, of the considerable resources and assistance that EED
provides to school districts. By and large, the evidence demonstrated that these
resources and assistance are readily available to school districts that seek out
the State’s help.

Teacher Mentoring and Principal Coaching

116. EED began a teacher mentoring project in partnership with the
University of Alaska in approximately 2003. The program is designed to reduce
teacher turnover and increase student achievement by providing mentor support
to first and second year teachers. [Tr. 2356-57] The mentors are “full release
mentors,” meaning they work exclusively as mentors and their salary and
expenses are funded by the State. [Tr. 2366-67] Currently the State has
approximately 30 mentors serving about 400 teachers. [Tr. 2356-57] The
program involves multiple on-site visits to the school and frequent communication
by telephone, e-mail, and video.

117.  During the first year of the mentorship program, new teacher
turnover was reduced approximately 15%. [Tr. 3152] Plaintiff NEA-Alaska’s
Executive Director Bill Bjork believes the program has demonstrated positive
results, because “the mentoring experience helps teachers be successful at their
site, and successful teachers stay.” [Tr. 2269]

118.  The Department has also established a coaching project for new

principals. [Tr. 3153] The coaches are all retired principals and are assigned to

Moore, et al. v. State of Alaska, 3AN-04-9756 Cl
Decision and Order
Page 43 of 196




first and second year principals. Districts have requested that some third-year
principals be allowed to participate, and EED has agreed. [Tr. 3153] Last year,
the principal coaching project sponsored one on-site visit for each new principal
and held four 2%-day institutes in Anchorage for all of the new principals. [Tr.
3154-56] Like the teacher mentoring program, participation by.districts and
principals is voluntary. [Tr. 3158]

119. The Department has also begun a voluntary superintendent
coaching project for first-year superintendents. Last year, three of the five new
superintendents in the state elected to participate. [Tr. 3161]

Reading First

120. Reading First is a program that EED is administering through a
federal grant. [McKeown Depo. at 20-24] Stacy McKeown is the director of
EED’s Reading First Program and testified by deposition. Reading First is part of
“a nationwide effort to improve the instructional practices of teachers, with the
long-term goal being all students reading at grade level by the end of third
grade.” [Id. at 20]

121. The program has three key areas — “one being assessment, one
being professional development, and the other one is adoption of a research-
based reading program, or a program that was developed using the very best
research that we know of.” [Id. at 21]

122. Eligible school districts throughout the state were encouraged to
apply for Reading First grants. All three of the Plaintiff school districts were

eligible for the program. [McKeown Depo. ex. 1 at 55392] Bering Straits applied
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for the grant, but was not among the three districts that were selected. Yupiit and
Kuspuk did not apply. The program is most effective in those schools in which
there is a “buy-in [or public support] from ... the district and the community.” [Id.
at 100]

123. EED is working with the three districts that were selected for the
grant to implement Reading First. EED pays for and trains the teachers,
principals, reading coaches, and special education teachers in how to instruct
students under the Reading First program. [Id. at 32] In addition, EED reviews
and revises the school districts’ individual Reading First instructional plans. [ld.
at 34]

124.  School districts that were not selected for the funded program were
invited to a free conference to discuss the Reading First program. EED also

provides technical assistance and support to the unfunded districts. [Id. at 72]

Formative Assessments
125. EED has developed over 700 formative assessments that are
available on-line free for teachers to use in the classroom, at the teacher's
option. [Tr. 2356] These assessments are training materials designed to guide
the teaching process in the classroom and are linked to the State’s performance
standards and assessments. [Tr. 3064-66]
Professional Development / Teacher Certification
126. EED provides a number of professional development opportunities

for teachers and other school district personnel each year. It has been
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particularly active in assisting school personnel with the interpretation of
assessment data so that teachers can use the data to direct their instruction. [Tr.
2351]

127. EED has also changed teacher certification requirements to include
an assessment of the teacher’s ability to effectively deliver content to students.
[Tr. 2358-59]

Instructional and Desk Audits

128. EED has recently implemented regulations and procedures for
conducting desk audits and instructional audits in districts that have failed to
make AYP for several years. [Tr. 2885; 4 AAC 06.840(j)] These audits became
possible only after the department became confident that its assessment system
was “completely aligned to our standards.” [Tr. 2890-91]

129. In a desk audit, the department conducts an in-depth analysis of
student testing results. From this audit, the department determines which
districts have shown less improvement. For those districts, it conducts a
curriculum instructional audit. [Tr. 2889-90]

130. The curriculum instructional audit is a detailed on-site analysis of
the curriculum. During an instructional audit, the Department analyzes a school
district’s instructional processes. It seeks to determine whether the district has a
coherent curriculum and a program of professional development that is “actually
showing up in the classroom.” [Tr. 2890] At trial, EED indicated it intended to
conduct instructional audits in three districts during the 2006-07 school year. [Tr.

2892]
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131. Dr. Davis had requested an instructional audit from EED for Bering
Strait’s lowest performing schools before EED had actually finished developing
the instrument, but the Department did not make it available to that district
because BSSD had not reached the requisite threshold of such poor school
performance under the regulation to qualify. [Tr. 2403] However, EED has made
detailed test data from its testing contfactor available to districts, and has
sponsored a training for districts as to how to analyze and use the data. [Tr.
2355-56, 2404-05, 2984-86]

Consortia

132. A number of consortia in the state work to provide additional
education support. For example, the Art Education Consortium writes grants and
provides training and coursework for art studies. [Sugar Depo. at 101] The
Alaska State Council on the Arts also promotes art in the schools, and sponsors
both trainings and direct instruction. [Tr. 2357-58] It sponsors a program called
Artists in Residence, which arranges for artists in various mediums to travel to
schools throughout the state at no expense to the school district, other than
transportation costs. [Tr. 2358]

Correspondence School Options

133. Alaska has a range of correspondence school options for children
who do not wish to or are unable to attend regular “brick and mortar” schools.
The adequacy of the education at these schools was not at issue in this litigation.

[See MacKinnon Depo. at 44; Miller Depo. at 101]
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Technology

134. The three Plaintiff school districts each have very high student to
computer ratios. In Yupiit, there are more computers for students than there are
students: 447 students and 502 computers. Bering Strait has one computer for
every two students, and Kuspuk has one computer for every three students.
[Miller Depo. ex. at 55694]

135. EED assists school districts in obtaining federal E-Rate funding,
which permits school access to technology at substantially reduced rates. [Tr.
3712-14]

136. Both BSSD and Kuspuk have received competitive grants for
technology development. [Miller Depo. at 98-99] Yupiit has never received such
a grant because it has never applied for this funding, although EED has invited
the Yupiit School District to technical assistance sessions to help the district
apply. EED’s program manager for educational technology testified regarding
the Yupiit School District, “sometimes it’s the vision of the superintendent. | don't
think they have a vision of using technology to move things forward.” [Id.]

137. Based on the current status of distance learning technology, EED’s
technology manager testified “I think every district could choose to offer AP
courses through distance learning.” [ld. at 103] She cited several examples of
school districts in Alaska that have expanded their cou.rse offerings to students
through this medium, including the Lower Kuskokwim School District, Southwest

Region, Bering Strait, Northwest Arctic, and the Pribilofs. [Id. at 104-06]
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138. This Court finds that videoconferencing is an option for many
students for many courses throughout Alaska, and has particular value when
there are only one or two students within a school that are interested in a
particular class. Although not without its challenges and limitations,
videoconferencing represents an effective tool for allowing students access to
content areas that might not otherwise be accessible to them. [See, e.g., Tr.
3091-92]

139. Like most resources offered by EED to the districts, EED’s
technology support is “strictly vo>luntary ... Our goal is to talk about tools they

- could be using and also courses they could be accessing.” [Id. at 110]
Special Education

140. The State regulates special education more heavily than it does
almost any other aspect of education. Districts are required by both state and
federal law to provide free and appropriate public education to all eligible special
education students. The State monitors districts for compliance with state and
federal special education law and funding, and holds conferences to train districts
about special education. The State also administers procedures for parents to
use when they believe a school district is not in compliance with special
education law, including administrative complaints, mediation and due-process
hearings. [Tr. 3741-44]

Migrant Education
141. The State applies for and passes on to school districts federal

funds for migrant education, and assists districts in planning migrant education
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programs. [Tr. 3690-91] The State is also responsible for monitoring the
expenditures of these funds by the districts for compliance with federal law. [Tr.
3683]

142. In Alaska, these funds are often used to provide learning materials
to children who are engaged in fishing or other subsistence activities with their
families. [Tr. 3694-95]

Performance Incentives

143. In 2005, the Legislature adopted a performance incentive program.
AS 14.03.126. The program provides incentive payments to all employees of
schools that show designated improvement. [Tr. 2388-89] The program was
initially funded by the Legislature with $5.8 million. [Id.] In the view of
Commissioner Sampson, “| think it is a practice that has tremendous potential to
bring schools together as a team, to be noncompetitive with one another, and
share very effective strategies and focus, aligning instruction to the standards.”
[Tr. 2388]

Other Resources Available from EED

144. The State has a number of other resources available for school
districts and educators that seek assistance or support from the State. These
include the following:

= Counselor support services, including an on-line training course for

counselors, a training guide for program development of a K-12
counseling program, training in crisis response, and suicide

prevention are available on request from EED. As explained by
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EED staff, “how the schools choose to use counselors is totally up
to the districts. And if they ask for our programmatic and technical
support, we offer it, but they don’t have to.” [Danitz Depo. at 15]

" EED has a library consultant available on request from school
districts to help librarians and library aides in schools throughout
the state. Yupiit has taken advantage of this resource. [Tr. 583]

. Training, information and support on fetal alcohol syndrome,
including a web-based training course, is available on request from

EED. [Brocious Depo. at 23-24]

] Grant writing assistance is available on request. [Tr. 3774-75]

] The State assists schools that seek accreditation. [Mehrkens
Depo. at 26]

= The State provides assistance regarding budget preparation and

reporting requirements to school districts.

" Upon request from a district, EED is willing to travel to a district and
provide assistance directly in requested areas, including “classroom
observation to improve instruction, to interpreting data, to
developing formative assessments.” [Tr. 2405]

145. To better help school districts access the resources of the EED, the

State has assigned a staff person to each district as a contact person to facilitate
that district's communication with EED and access to its resources and

assistance. [Tr. 1604]
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Pre-kindergarten and the Ready to Read; Ready to Learn Task Force

146. Many of the witnesses who have testified in this case support the
development of pre-kindergarten education, including Commissioner Sampson.
[See, e.g., Tr. 2374, 3400-01, 3641-43]

147. Alaska is one of only ten states that does not offer a government
supported pre-K program. [Tr. 2393]

148. In recent years, a task force named Ready to Read, Ready to
Learn developed several recommendations regarding early education. Among
their recommendations is that Alaska develop a statewide system of voluntary
and affordable early childhood education. Such a system, the task force
indicated, should be community-based and offer a variety of options to parents.
[Ex. 424 at 3, 11] Several witnesses expressed concerns about pre-K education
becoming a part of the K-12 school system, and believed that preschool children
could be better served outside of the school system with a model that included
more parental involvement. [See, e.q., Tr. 3401]

149. Pre-kindergarten education is currently available for disabled
children. [Tr. 3403]

150. The State also assists with Head Start. It has provided about $6.1
million annual funding for this program. [Tr. 3747] In addition, it has provided
trainings for both school districts and Head Start programs that seek assistance
in how to better communicate with the families of preschool children. [Sugar
Depo. at 66] Last year, Head Start served approximately 3,600 children in about
100 communities. [Id. at 85]
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School Facilities

151.  The Plaintiffs’ Second Amended Complaint does not allege that
school facilities in this state are inadequate and the prayer for relief does not
seek any capital expenditure for school facilities.

152. At trial, the Plaintiffs presented some limited evidence regarding
school facilities in the state. For example, they asserted that there is a lack of
“dedicated facilities for curricular areas such as art, music, physical education,
and science” in school buildings in the state. [Ex. 3 at 754] But the quality of
school facilities has not been directly at issue in this litigation. [See, e.qg.,
Plaintiffs’ Proposed Findings of Fact at 135-140] To the extent the current quality
of school facilities is intended to have been at issue, the Plaintiffs failed to
establish by a preponderance of the evidence that the school facilities in Alaéka-

are constitutionally inadequate.

Il. Facts about the Plaintiffs
A. Plaintiffs Kristine and Gregory Moore

153. The Moores live in Wasilla, Alaska with their three school age
children, Jason, Shannon and Mallory.

154. The Matanuska Susitna Borough School District does not
contribute funding for education up to the maximum permitted by AS 14.17.410,
a fact which is relevant since the Plaintiffs are asserting that it is the State alone
that is inadequately funding education. [K. Moore Perp. Depo. at 36, Disc. Depo.

at 75]
Moore, et al. v. State of Alaska, 3AN-04-9756 Cli

Decision and Order
Page 53 of 196




155. Two of the Moore children have for the most part performed
proficiently in public school; the one child of those two who is old enough to have
been tested has done well on state assessments. [Moore Perp. Depo. at 32-33]

156. Ms. Moore home-schooled one' of the Moore children for
approximately one year in 2004-05, but after meeting with the school principal,
she decided to enroll the child back into the public school system. [Moore Perp.
Depo. at 16]

157. One of the Moore children has had difficulty in school, and is
sometimes removed from the classroom for behavior problems. The Moores
recently sought and obtained an educational evaluation for that child. At the time
of Ms. Moore’s depositions in July 2006, the Moores appeared to be working
satisfactorily with the school with respect to that child’s behavior and educational
needs. [Moore Disc. Depo. at 59-65]

158. Kristine Moore has been active in the PTA at her children’s schools
since 1998. She is also active in regional and state PTAs as well as other
education-related community advocacy groups, including committees with the
State Board of Education. [Moore Perp. Depo. at 7-11] Ms. Moore testified that
she has been successful in her political activities and lobbying efforts in
increasing school funding. [Id. at 35-36]

159. Ms. Moore indicated that she filed this lawsuit because she does
“not feel that my children have access to the same resources, and abilities, and
programs, and education -- the quality of education that | had as a student.”

[Moore Perp. Depo. at 23] However, she testified that she believes her children
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have h