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PROCEDURAL BACKGROUND

The Plaintiffs (low wealth school districts) filed
this case alnost eight (8) years ago, in My, 1994
alleging that the State of North Carolina was failing
to provi de adequate funds for the education of children
I n | ow-weal th school districts. The Plaintiff-
I ntervenors (Il arge, urban school districts) were
allowed to join in the action to present clains that
they too were under funded by the State in terns of
neeting the educati onal needs of their school children.

The Defendants, the State of North Carolina and
State Board of Education (“the State”), noved to



dismss the Plaintiffs’ Conplaint, which Mtion was
denied by the trial court. The State then appeal ed
that decision to the North Carolina Court of Appeals
and the North Carolina Suprene Court, which renmanded
the case to this Court for trial in Leandro v. State of
North Carolina, 346 N.C. 336 (1997).

In a landmark decision, the North Carolina Suprene
Court declared that the Constitution of North Carolina
required the State of North Carolina to provide each
and every child with the right to an equal opportunity
to obtain a sound basic education and defined the
content of a sound basic education as foll ows:

“ W conclude that Article I, Section 16 and Article
| X, Section 2 of the North Carolina Constitution
conbine to guarantee every child of this state an
opportunity to receive a sound basic education in our
public schools. For purposes of our Constitution, a
‘sound basic education’ is one that will provide the
student with at least: (1) sufficient ability to read,
wite and speak the English |anguage and a sufficient
know edge of fundanent al mat hematics and physi cal
science to enable the student to function in a conplex
and rapi dly changi ng soci ety; (2) sufficient
fundanental know edge of geography, history and basic
econom ¢ and political systens to enable the student to
make informed choices with regard to issues that affect
the student personally or af f ect the student’s
community, state and nation; (3) sufficient academc
and vocati onal skills to enable the student to
successfully engage in post-secondary education and
training; and (4) sufficient academ c and vocational
skills to enable the student to conpete on an equal
basis wth others in further formal education or
gai nful enploynent in contenporary society..” enphasis
added; (Leandro p. 347).....

The case was designated exceptional under Rule 2.1
and this Court was assigned the case by then Chief
Justice Burley B. Mtchell, Jr.




It should never be forgotten that the State of
North Carolina, represented by its Attorney GCeneral,
whi | e acknow edgi ng t he State’s constitutional
responsibility has consistently fought “tooth and nail”
to prevent any finding that (1) the State of North
Carolina is not providing the equal opportunity for
each child to obtain a sound basic education through
i ts educational progranms, systens and offerings and (2)
that the State of North Carolina is not providing
sufficient funding to its school districts to provide
each and every child wth the equal opportunity to
obtain a sound basic education wthin its funding
delivery system

The State has consistently taken the position that
the system of education it mintains and funds 1is
adequate and neets the constitutional nmandate. The
State takes the position that it is the responsibility
of the individual school district(“LEA"),in partnership
wth the State, to spend the noney the State provides
to neet the constitutionally mnmandated needs of the
school children. Put another way, if an individual LEA
iIs failing to provide any of its school children wth
the opportunity for a sound basic education, it is the
LEA's fault, not the State's fault.

Special Deputy Tom Ziko summed up the State’s
position on this question as follows:

The State of North Carolina does not fund its
school system on a one size fits all basis. In
partnership with |ocal boards of education, the
State provides sufficient funding for every child
and every school system to have the opportunity to
acquire a sound basic education. If the | ocal
board is irresponsible, ignores its constitutional
duties and fails to apply the noney where
constitutional need exists, that’s not.. that wll
not support a claim that the State system of



gener al and uniform free public schools is
unconstitutional.(Tr. 8/ 18/ 2000 pp 111-112)

After a six-week trial in the fall of 1999, having
consi dered evidence submtted by the parties, this
Court issued two Menoranda of Decision in Cctober, 2000
and a third Menorandum of Deci sion on March 26, 2001.

Al | of t he Menor anda of Deci si ons wer e
interlocutory. A synopsis of each of the Court’s
Menmor anda of Deci sion foll ows:

On October 12, 2000, the Court entered Section One
of its decision. At the outset, the Court charted a
course in which there would be at |east three (3)
separate Menoranda of Deci sion, each addressing
di fferent aspects of the case.

In the first Menorandum of Decision, the Court
anal yzed separate conponents of the North Carolina
Educati onal Delivery System and determ ned that, as a
system it was sound, valid and constitutional when
nmeasur ed agai nst the sound basic education standard of
Leandro. The Court also found that a student who was
performng at Level |1l (grade |evel) or above on the
ABCs EOC and EOG tests was obtaining a sound basic
educati on under Leandro.

The second Menorandum of Deci sion was entered on
Oct ober 26, 2000. In that decision, the Court analyzed
t he educational needs of at-risk children, and
determ ned for at-risk children to have an equal
opportunity for a sound basic education, the State
shoul d provide quality pre-kindergarten prograns for
at-risk children.

Part Il of this Court’s decision stated in
pertinent part: The Court further finds and concl udes
as a matter of law that at the present tine, the State
of North Carolina | acks sufficient quality pre-



ki ndergarten educational prograns to neet the needs of
its at-risk children. As a result, those at-risk
children, who are not presently in quality pre-

ki ndergarten educational prograns, are being denied
their fundanmental constitutional right to receive the
opportunity to a sound basic education.......

Pre- ki ndergarten educational prograns for at-risk
chil dren, however, nust be expanded to serve all of the
at-risk children in North Carolina that qualify for
such prograns. The nuts and bolts and inpl enentation
for the expansion of pre-kindergarten prograns for at-
risk children is a matter to be taken up by the
Executi ve and Legi sl ative Branches of Governnent.

This is so because Leandro instructs the Court to
grant deference to those branches of Governnent in
terns of the inplenentation of such prograns if a
constitutional deficit is found to exist. (Cctober
26, 2000 Menorandum of Deci sion, pp. 42-43.)

The third Menorandum of Decision entered on March
26, 2001 was originally intended to focus on two issues
relating to the Hoke County Schools. First, whether
children in Hoke County are receiving a sound basic
educati on? Second, if children are not receiving a
sound basic education, is it because of |ack of
sufficient funding as the plaintiffs contend, or for
sone ot her reason(s)?

I n anal yzi ng whet her or not Hoke County students
wer e obtaining a sound basic education, the Court
exam ned the Hoke County students’ perfornmance and
conpared Hoke with other school systens student
per f or mance.

Thi s conpari son showed that there were at-risk
students failing to achieve a sound basic education
statewi de, as well as in Hoke County, and that the | ow



performance of at-risk students was sim |l ar regardless
of the wealth and resources of the school system
at t ended.

Taking all of the evidence into account, the Court
determ ned that the at-risk children in North Carolina
were not obtaining a sound basic education and that the
reason appeared to be the lack of a coordi nated,
effective educational strategy for at-risk children
statew de. Excerpts fromthe March 26 Menorandum
foll ow

The bottomline is sinply this. It is undisputed
that the at-risk group of children is harder to educate
and that the at-risk child requires nore resources and
attention to succeed. It is undisputed that the at-risk
child has the sane Constitutional guarantee of an equal
opportunity to obtain a sound basic education as the
non at-risk child. Therefore, wthin the paraneters of
provi di ng each and every child with an equal
opportunity to obtain a sound basic education, the
noney avail abl e nust be allocated towards reaching the
constitutional goal of providing each child with equal
opportunity.

The result of the Leandro mandate with respect to
funding as it is a part of providing equal opportunity,
Is that the State and each LEA nust apply their
resources towards the sound basic opportunity
curriculumfirst, and wthin that application, provide
adequate strategic allocation of resources and fundi ng
to assist the at-risk population of children in having
an equal opportunity to obtain a sound basic educati on.

Put anot her way, the Court is not yet convinced by
t he evidence that the State of North Carolina is not
presently putting sufficient funds in place to provide
each child with the equal opportunity to obtain a sound
basi ¢ education, at-risk or not. The Court is, however,
convinced that neither the State nor all of its LEAs,



I ncl udi ng HCSS, the other plaintiffs or the plaintiff-

I ntervenors, are strategically allocating the avail abl e
resources to see that at-risk children have the equal
opportunity to obtain a sound basic education. \Wen the
strategi c and focused allocation of avail able resources
I's done, at-risk children do inprove and obtain a sound
basi c education in the core subjects.

However, the present record does not reflect that
the State of North Carolina, nor the plaintiff or
plaintiff-intervenor LEAs, have adopted or put into
practice the type of strategic allocation of resources
towards the at-risk population. Merely throwi ng nore
noney into the pot does not satisfy the Constitutional
requi renent that the children be provided an equal
opportunity.

It's how the resources are allocated that count.
Pal atial central offices and high salaries for non
teaching adm nistrators and staff are not
constitutionally mandated. The tax noney that is spent
must first be spent to properly educate the at-risk
children that are failing to achi eve grade | evel
proficiency. (March 26,2000 Menorandum of Deci sion, pp.
78,79, 82)

The Court was not convinced that the [ack of a
coordi nated, effective educational strategy was based
on the lack of sufficient funding by the State.
| nstead, the Court believed that the funds appropriated
and otherw se avail able were not being effectively and
strategically applied so as to neet the follow ng
princi ples from Leandr o:

1. Al children have an equal opportunity to
recei ve a sound basic educati on and an equal
opportunity is all the State is required to
provi de.



2. The sound basic education is qualitatively
defined and an appropriate educati onal strategy
to provide children with the opportunity to
receive a sound basic education is required.

3. In the event that children are not being
provi ded the equal opportunity to obtain a
sound basi c educati on because of inadequate
educati onal prograns and strategy, the
educati onal prograns and strategy nust be
changed to acconplish the constitutional
mandat e.

4. In the event there is not sufficient funding to
provi de the educati onal prograns, nore funding
must be appropriated to neet the constitutional
mandat e.

5. Funds appropriated and applied to education,
from what ever source, are first to be used for
t he purpose of providing children with the
equal opportunity to receive a sound basic
educati on.

6. In the event of a deficit in the sound basic
educati on conponent, funds that are being used
for the purpose of providing educational
prograns not part of the sound basic education
must be re-allocated and applied to the sound
basi ¢ education until any deficit in that
programis abolished. (3/26/00 Synopsis p.2)

In summary, the Court found that the individual
school systens and the State nust first put in place
prograns that provide all children with the equal
opportunity to obtain a sound basic educati on and that
i f the funding that is appropriated from what ever
source i s being used for any other educational purpose
than to neet the constitutional mandate, then those
funds nust be reallocated to satisfy the constitutional
mandate first and forenost. Because the Court was not
convi nced of the precise cause(s) of the |arge nunbers
of at-risk children throughout the State, the Court
or der ed:



The State of North Carolina and the
plaintiff, plaintiff-intervenors, to conduct
sel f-exam nations of the present allocation
of resources and to produce a rational,

conpr ehensi ve plan which strategically
focuses avail abl e resources and to produce a
rational, conprehensive plan which
strategically focuses avail abl e resources and
funds towards neeting the needs of all
children, including at-risk children to
obtain a sound basic education using conmmon
sense nethods that work and are directed
towards each child s particular need. The
system and al |l ocati on shoul d be fl exi bl e.

The nuts and bolts of how this should be
acconplished is not for the Court to do.
Consistent with the direction of Leandro,
this task belongs to the Executive and
Legi sl ati ve Branches of Governnent and to the
educators who are paid to have know edge and
expertise with which to conduct a self-
exam nation of the present allocation of
resources and to produce a rational
conprehensive plan to strategically focus
avai |l abl e resources and funds consistent with
the goal of providing the opportunity for all
children, including those at-risk of
obt ai ni ng a sound basi c educati on.

In directing this be done, the Court is
show ng proper deference to the Executive and
Legi sl ati ve Branches by all ow ng them
initially at least, to use their inforned
judgnent as to how best re-allocate and
strategically apply funds, nodify or change
exi sting prograns and, if needed, create new
prograns and approaches to renove the
barriers to an equal opportunity to a sound
basi ¢ education. Throw ng noney, either
| ocal or state, at the problem w thout



10

strategic and effective planni ng acconpani ed
by accountability for results wll not be
accept abl e.

This process should be acconplished w t hout
undue delay and certainly it can be done
within twel ve nonths. This is not an
overwhel m ng task given the anount of

educati onal experts and staff available to
the DPlI, the Legislature, and the fact that
sone school s have already found the keys to
success. Consider going to Clay and Cherokee
Counties and find out what they are doing to
achi eve such success. Go observe the five
exanpl es set out in this Menorandum of

Deci sion. The Court encourages the parties to
entertain input fromexcellent resources as
The Public School Forum and ot her non-profit
organi zations interested in the welfare of

all of North Carolina s students.

[11. The Court would |ike progress reports
on a quarterly basis as this case is still
active and a work in progress as the work
directed is undertaken. (March 26, 2001
Menor andum of Deci si on pp. 83-84)

The Court’s direction that the parties neet
together to anal yze educational strategies, focus and
I f necessary re-allocate funds did not sit well wth
the State. The Court’s analysis of Leandro to include
the requirenent that at-risk children should be the
reci pients of strategically allocated avail abl e
resources before non constitutionally nmandated prograns
were funded ignited a virtual “firestorni in political
and educational circles. On April 24, 2001, the State
announced it woul d appeal the Court’s decision
requiring the State and the plaintiffs to cone up with
a plan to re-all ocate resources.

The portion of this Court’s opinion that ignited
the “firestorni foll ows:
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...the right to the equal opportunity to a sound
basi ¢ education, is only to the sound basic
education, not the frills and whistles. The State
Constitution does not require that children be
provi ded a prep school education, nor that children
be provided the courses and experiences to enable
themto go to Yale or Harvard. Wile there is no
restriction on high-level electives, nodern dance,
advanced conputer courses and nultiple foreign

| anguage courses being taught or paid for by tax
dollars in the public schools, the Constitutional
guarantee of a sound basic education for each child
must first be nmet. (March 26, 2001 Menorandum of

Deci sion p. 77)

The political and educational “Ieadership”
apparently were terrified that being required to
consi der successful at-risk educational practices, and
I f necessary, re-allocate existing resources from
prograns not nandated by the constitutional requirenent
as anplified by the Leandro doctrine woul d, according
to Phil Kirk, chairman of the State Board of Educati on,
....drive nore of the brighter students away from public
schools into private education.”

This statenment, and others like it, reflected a
f undamental m sconception about Leandro’ s guarantee of
an equal opportunity to obtain a sound basic education
to each and every child in the State. The North
Carolina Constitution’s right to a sound basic
education for each and every child extends to all
children, including the “best and the brightest.”

It has becone clear to the Court that it was the
State’s “mninalist” vision of what the North Carolina
Suprene Court expected a student to obtain within the
definition of a sound basic education that caused the
educational and olitical |eadership to fail to
appreciate the fact that Leandro’s guarantee of a sound
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basi ¢ education applies to all students, including the

“best and brightest.” The Court believes that it is
appropriate to set the record straight on this point,
once and for all. Leandro’s guarantee of an equal

opportunity for a sound basic education applies to all
students, not just at-risk students and not just the
snmartest.

The State' s position that the equal opportunity to
recei ve a sound basi c educati on has been provi ded when
a child perforns at a level of mniml nediocrity
(Level 11-below grade level) and is barely scrapi ng by
obtain a high school diploma is just plain wong.
Here’ s why.

The description of what constitutes the m ni num
sound basic education set forth in Leandro has been in
print since July 24, 1997. Despite the plain | anguage
of Leandro and the State’s ABC systenis neasurenent of
accept abl e academ ¢ achi evenent being set at Level 111,
or above, the State has consistently argued that the
sound basi c education constitutionally mandated is only
a “fundanental” and “sufficient” m niml education
whi ch, when aligned with the student achi evenent |evels
under the ABCs, fits within the definition of

achi evenent at Level |1-below grade |evel.
The State' s position has been, and still is, that
when a child achieves Level |1 (below grade |evel)

academ c performance, then the child has been provided
with a sufficient, fundanental basic education that
nmeets constitutional nuster. The State’'s position is
that Level |11 and IV (grade |evel and above) academ c
performance are only goals that the State would like to
have all children aspire to and reach.

A review of statenents made by Speci al Deputy
Attorney Tom Zi ko during a Court hearing on August 18,
2000, explains the State's position on this issue best:
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Ziko: ... and the proper standard to |ook at when
determning whether a child has achieved a
sound basi ¢ education, level two. Court: So the

position is---your position is that the sound ---
the constitutional requirenment of the sound basic

education is a mninm education? Zi ko: Yes.
Court: A Dbasic education? Zi ko: Fundanental.........
...... Zi ko: ....... Level two is described as students

performng at this |evel denbnstrate inconsistent
mastery of know edge and skills in the subject, and
are mnimally prepared to be successful at the next
grade, mnimally prepared. That’ s consistent with
sufficient. That’'s <consistent wth fundanental.
That’'s consistent with you know just enough to nove
ahead. Court: So the child under your.. with your
position, the child is to have mastered enough
fundanental skills, although the State’'s goals in
the ABCs and elsewhere to get, to educate our
children are far greater?

Zi ko: The State has far higher goals and al ways has
had hi gher goals than providing a system whi ch does
not hi ng but provide a sound basic educati on.

Court: So the child who...it's the difference

bet ween a noped and a Cadillac. The goals are a
Cadil | ac goal and the m ni nrum standard, the m ni num
standard you’' re tal ki ng about provides that child
with a noped, and if they can really achieve they
get a Cadillac. Ziko: Yes.

Court: But the Constitution doesn’'t demand nore
than a noped. Ziko: Right. | think that was clear
in the Suprene Court’s opinion where it
consistently tal ks about sufficient fundanental
know edge.........

Zi ko....... . our proposed finding that level two is a
constitutional standard is not only aligned with
t he | anguage of the standards thensel ves, but also
the history of education in this State and to ny
know edge every other state that Cs and Ds are
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passi ng courses, are passing grades......... What is
the floor bel ow which the Legislature and the Board
of Education cannot fall? That floor has to be
sonething | ess than what we aspired. It has to be
no nore than |evel two....... The test the Suprene
Court has indicated is good evidence, and the best
evidence in this case is that the vast majority of
students in Hoke County are scoring at or above

| evel two, which is the best aligned standard with
a sound basic education. (Tr. 8/18/ 2000 pp 23-29)

This Court, in Section |, rejected the State’'s
position and found that Level Ill (grade |evel academc
performance) was the m ninmum | evel of academ c
performance under Leandro. (Cctober 12, 2000 Menorandum
of Deci sion)

Cl ear evidence that the educational and political
| eadership were continuing, in March, 2001, to rely on
the Attorney General’s flawed “vision” of a sound basic
educati on as being fundanental, mnimal, Level 1|1
performance and nore inportantly, the m sconception
that Leandro’s guarantee of a sound basic education did
not apply to each and every child, including the
smartest child, poured out in their response to the
Court’s March 26, 2001 direction that the State neet
with the plaintiff parties, determ ne effective
educational strategies for at-risk children and if
necessary, re-allocate resources to address the needs
of at-risk children who were failing to obtain a sound
basi ¢ educati on.

Chai rman Phil Kirk:

“We’' || continue to enphasi ze hel ping at-risk
students,” Kirk said, “but we enphatically reject any
notion that it be done at the expense of brighter
students..”(N&O 4/24/01 pp. 1A, 8A)

Attorney General Cooper:



15

Every child in North Carolina deserves a sound
basi c education, but that is a floor rather than a
ceiling.” (N&O 4/24/01 p. 1A

Governor M ke Easely:

“Qur children deserve educati onal opportunities
that go far beyond the m ninmal constitutional standards
that are the focus of the Leandro case.” “Qur goal nust
be twofold,..to make certain that all students have the
opportunity to pass ‘sound, basic’ courses and to excel
I n superior, conpetitive academ c prograns that prepare
themto neet the demands of today’'s know edge- based,
gl obal econony.” (N&O, 4/24/01 p. 1A

At the sane tinme, Governor Easley announced that he
was appoi nting a study group task force to focus on
maki ng North Carolina s schools “ superior and
conpetitive.”

House Speaker Janes Bl ack:

“ | also stand ready to help the governor’s task
force build on our efforts to give all of our children
a quality education, especially those considered at
risk of failure.” (N&O 4/24/01 p.8A)

Contrary to what the State and its Educational and
Political Leadership believes, Leandro’s sound basic
educati on mandates a quality education for all
children, sufficient for those who wish to go into the
work force, to vocational school, to college, and to be
able to neaningfully conpete with others in those
endeavors.

It is not necessary for this Court to try to
rei nvent the wheel. Leandro provides the answer and has
resol ved the issue:
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The principal question presented by this
argunent i s whether the people’ s constitutional
right to education has any qualitative content,
that is, whether the state is required to provide
children wth an education that neets sone m ni nmum
standard of quality. W answer that question in the
affirmative and conclude that the right to
education provided in the state constitution is a
right to a sound basic education. An education that
does not serve the purpose of preparing students to
partici pate and conpete in the society in which
they live and work is devoid of substance and is
constitutionally inadequate................... Leandro, p
345.

......... The General Assenbly al so seens to have
recogni zed the constitutional right to a sound
basi ¢ education and to have enbraced that right in
Chapter 115C of the CGeneral Statutes. For exanpl e,
in a statute governing the use of funds under the
control of the State Board of Education, the
General Assenbly has stated:
(a)lt is the policy of the State of North
Carolina to create a public school systemthat
generates good citizens with the skills
demanded in the marketplace, and the skills
necessary to cope with contenporary society,
using State, local and other funds in the nost
cost-effective nanner.......
(b) To insure a quality education for every
child in North Carolina, and to assure that the
necessary resources are provided, it is the
policy of the State of North Carolina to
provide from State revenue sources the
I nstructional expenses for current operations
of the public school systemas defined in the
standard course of study. NNC. G S. 115C
408(1994)




17

In addition, the legislature has required | ocal
boards of education to ‘provide adequate school
systens within their respective |ocal school

adm nistrative units, as directed by law.’ N C. G S.
115C-47(1) (Supp. 1996)

We conclude that Article I, Section 15 and
Article I X, Section 2 of the North Carolina
Constitution conbine to guarantee every child of
this state an opportunity to receive a sound basic
education in our public schools. For purposes of
our Constitution, a ‘sound basic education’ is one
that will provide the student with at least: (1)
sufficient ability to read, wite and speak the
Engl i sh | anguage and a sufficient know edge of
fundanmental mat hemati cs and physical science to
enabl e the student to function in a conplex and
rapi dly changing society; (2) sufficient
fundat nental know edge of geography, history and
basi ¢ econom c and political systens to enable the
student to nake infornmed choices with regard to
| ssues that affect the student personally or affect
the student’s community, state and nation; (3)
sufficient academi c and vocational skills to enable
t he student to successfully engage in post-
secondary education or upon vocational training
and (4) sufficient academic and vocational skills
to enable the student to conpete on an equal basis
wth others in further fornmal education or gainful
enpl oynent in contenporary society. (Leandro p.
346)

Make no m stake. Leandro clearly holds that all
children are entitled to the equal opportunity to
obtain a sound basic education consistent with their
I ndi vidual abilities, to and including a sound basic
education sufficient (a) to be prepared at the end of
hi gh school to be able to enter the workforce and
obt ai n neani ngful enploynent; (b) to be prepared to
attend a vocational /techni cal school and succeed
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academcally; or (c) to be prepared to attend a coll ege
or university and at the end of each, to be conpete
with others on an equal basis in higher education or

gai nful enpl oynent.

The opportunity to a sound basi c educati on,
depending on the abilities and desires of each child,
enconpasses a neani ngful and substantial education that
at a mninmum prepares each student with the tools to
achieve at work, at a vocational training course, or at
an institution of higher learning. In short, a sound
basi ¢ education has to prepare one to succeed in the
real world, not just scrape by wwth Cs and D s.

That being the case, there was not then, and is not
now, anything to fear frombeing required to assess,
anal yze, review and if needed, re-allocate non-
constitutionally mandated resources to neet the
constitutionally mandated needs of all children,

I ncl udi ng those at-risk. Academically gifted courses in
core high school subjects required for adm ssion to the
Uni versity system including AP courses that prepare
students who wish to go to college, are just as nuch a
part of a sound basic education as are courses in shop,
mechani cal engi neering, auto mechanics, that prepare
students to enter the work-force. Once again, let there
be no m stake. Leandro guarantees a sound basic

educati onal opportunity to all children sufficiently
substantial to permt those who can, including Chairmn
Kirk’s “best and brightest” to go to coll ege.

Reduced to essentials, the Court finds that the
State of North Carolina s continued insistence that
Leandro’ s guarantee of the opportunity for sound basic
educati on has been net when a student perfornms bel ow
grade | evel and that performance at grade |evel or
above is nerely a non-constitutionally nmandated goal to
which all should aspire, is nerely a shell gane pl ayed
to avoid accepting the responsibility inposed by
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Leandro and nmandated by the North Carolina
Constitution.

HAVI NG PUT THE M SCONCEPTI ON THAT LEANDRO S GUARANTEE
OF A SOUND BASI C EDUCATI ON DOES NOT APPLY TO ALL

CHI LDREN, | NCLUDI NG THE BEST AND THE BRI GHTEST, TO
REST, THE COURT W LL CONTI NUE W TH THE PROCEDURAL
BACKGROUND AT THE TI ME OF THE STATE' S APPEAL | N APRIL,
2001.

The State’'s Notice of Appeal was acconpani ed by a
Motion For a Stay of the Court’s Order pending the
outcone of the appeal. The Plaintiff-parties filed
“protective notice of appeals.” After a hearing on
April 25, 2001, the Court denied the State’s Mtion for
Stay. The Court prepared and entered an Order Denying
Def endants’ Mtion For Stay on May 1, 2001.

The State next filed a Petition for Wit of
Supersedeas in the North Carolina Court of Appeals on
May 10, 2001. The Court of Appeals granted a tenporary
stay on May 14, 2001. The Plaintiff-parties filed
witten responses opposing the State’'s Petition for
Wit of Supersedeas.

One of the State' s chief conplaints about the Order
contained in the March 26, 2001 Menorandum of Deci sion
was based on prem se that the State had not been found
by the Court to be responsible for the failure of so
many at-risk students in North Carolina to obtain a
sound basic education. The State contended that the
Court, by requiring the State to neet with the
Plaintiff-parties, review educational practices, and if
needed, re-allocate and re-structure resources, coupled
wWith the absence of a finding of liability on the
State’'s part, constituted a “usurpation” of the power
of the Legislative and Executive Branches of
Gover nnment .
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Sinply put, absent a finding by this Court that the
| arge nunbers of children at-risk of academc failure
are the State’'s responsibility, the State did not want
to have to participate in or come up with a plan to
| ook at educationally effective nethods to teach at-
risk children that were cost-effective and if
necessary, re-allocate resources to neet the
constitutional mandate. The State was al so rocking
al ong under the false premse that to have to re-
all ocate resources to help at-risk children, it would
have to take away constitutionally nmandated resources
to provide the equal opportunity to obtain a sound
basi ¢ education as defined by Leandro for the group of
students that Chairman Kirk terned the “best and
brightest.”

This “best and brightest” pronouncenent was a cruel
scare tactic designed to sit well with the majority of
the public at |arge whose children were perform ng at
grade | evel or above and bei ng successful in obtaining
a sound basi c education by being prepared to attend
coll eges and universities and therein, to conpete with
others in furtherance of their formal educations.

The State’' s objection to | ooking at successf ul
educati onal nethods and progranms to help at-risk
children was in direct contravention of the
| egi sl atively mandated policy to create a public school
system that graduates students with the skills denmanded
I n the workforce using educational funds in a cost-
effective manner, a policy cited by the Suprene Court
i n Leandro. Balking at being directed to focus on
known, cost-effective educational prograns that are
successful with at-risk children was in direct
contravention of the announced policy of the State of
North Carolina set forth in NC G S. 115C-408(a): It is
the policy of the State of North Carolina to create a
public school systemthat graduates good citizens with
the skills demanded in the marketplace, and the skills
necessary to cope wWith contenporary society using
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State,l ocal and other funds in the nost COST EFFECTI VE
MANNER. (enphasis added). This is not educati onal

policy set by this Court. It is educational policy set
by the State of North Carolina itself enacted into | aw.

Al this Court had asked the State and the
plaintiffs to do was precisely what the |egislative
branch of governnent had enacted as policy and directed
t he Educational establishnent to do---- create a public
school systemthat graduates good citizens with the
skills necessary to function in today’s society, using
all funds, in the nost cost effective manner.

Despi te di sagreenent with what the Court had
ordered, CGovernor Easley, on May 23, 2001, announced
that he had assenbled a thirty (30) nenber task force
to develop a long range plan to inprove the state’'s
public schools. One nenber of the task force was
quoted in the News & Cbserver:

“ Glchrist said he envisions pulling a | ot of
successful classroom strategies together. ‘Mny
wonderful things are going on in our schools...but
we’ ve been working in isolation,” he said.”
CGovernor Easley was reported as saying that, “Qur
school s are not what they should be and we cannot
be satisfied with nediocrity,” and that “the group

wi || explore innovative prograns that have hel ped
poor children, as recommended in the court order.”
He al so indicated that the group will share its

work with the Court should the state lose its
appeal in this |awsuit.(News & Cbserver, p. 3A
5/ 23/ 01.) (enphasi s added.)

On May 24,2001, the North Carolina Court of Appeals
entered the an Order denying the State’'s petition for a
writ of supersedeas and dissolving the stay:

The petition for wit of supersedeas filed in this
cause by defendants on 10 May 2001 is denied. The
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tenporary stay granted by this Court on 14 May 2001
I s hereby dissol ved.

By Order of the Court this the 24'" day of My,
2001.

Notwi t hstanding the deni al of the Stay, t he
pendency of an appeal of interlocutory orders in the
mddle of this Court’s fact-finding process was
di stracting.

The Court wanted to get about its task of answering
the critical question as to whether or not the failure
of at-risk children to obtain a sound basic education
I s based on | ack of funding or |lack of inplenentation
of simlar successful, cost-effective prograns as
di scussed in the March 26 Menorandum of Deci sion.

The Court al so thought that the Governor’s
vol untary establishnment of the task force to develop a
| ong range plan to inprove the state’'s public school s,
as recommended by this Court in its Oder, was
comendabl e and was action consistent with the Court’s
Order of March 26, 2001, although the task force had a
br oader mandat e.

Taking into account the fact that the Governor’s
task force was in place and the action taken by the
North Carolina Court of Appeals denying the State’'s
Petition for Wit of Supersedeas, the Court reassessed
the exigencies of this case as it then stood.

Wth the Governor’s voluntarily established task
force in operation, and the freedomto nove ahead
despite the appeal, the Court believed that it could
nmore quickly, and with | ess disruption, address the
gquestion of whether or not the at-risk students within
the plaintiff-parties’ school districts are failing to
obtain a sound basic education because of |ack of
fundi ng, or because of a |ack of sound, cost-effective
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educati onal prograns being inplenented in | ow
perform ng schools, or a conbination of those factors.

By taking responsibility for focusing and deci di ng
the critical question(s), the Court believed the case
woul d nove faster and at the sane tine, the Governor’s
task force could nove concurrently to benefit the
children of North Carolina by reconmendi ng i nprovenents
I n educati on.

In consideration of this voluntary action by the
Governor consistent with the Court’s Order and the
Court’s decision to nove forward, the Court determ ned
that there was no real need for the Court, at that
time, to Order the State to undertake any nassive form
of self-exam nation and re-allocation.

By Order entered on May 29, 2001, the Court, inits
di scretion and as authorized by Rule 54(b), North
Carolina Rules of Cvil Procedure, anended the
Menor andum of Deci sion of March 26, 2001, and vacated
only that portion which Ordered and Directed the State
of North Carolina, the plaintiff-parties to conduct
sel f-exam nations of the present allocation of
resources and to produce a rational, conprehensive plan
which strategically focuses avail abl e resources and
funds towards neeting the needs of all children,
i ncluding at-risk children, to obtain a sound basic
educati on using common sense and net hods that work and
are directed towards each child s particul ar need,
specifically Paragraphs Nunmber 1,11, and IIl, on pages
83 and 84 of the March 26,2001 Menorandum of Deci sion.
Except as vacated, the March 26 Menorandum of Deci sion
remai ned i ntact and unchanged.

The net result of the Order anending the March
26, 2001 Menorandum of Deci sion was to enable the Court,
wor ki ng i ndependently, to nove this case along while at
the sane tinme continuing to grant due deference to the
Executive and Legi sl ative Branches as they proceed in
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their stated goal to inprove education for all of North
Carolina s children, including those at-risk.

On June 15, 2001, the State withdrew its appeal to
the Court of Appeals. The Plaintiff-parties foll owed
suit. Reduced to essentials, all appeals were w thdrawn
following the Court’s Order of May 29, 2001. The Court,
after consultation with the parties, schedul ed anot her
hearing to focus on evidence relating to successful
educati onal strategies and prograns for at-risk
children and the answers to the questions posed in its
Menor andum of Deci sion of March 26, as anended.

The evidentiary hearing took a total of ten days
begi nning on Septenber 15, 2001, and concl udi ng Cct ober
5, 2001. The Court heard evidence concerning the
foll owi ng schools and school districts:

W nst ead El ementary School in WIson County

( Robert Pope, princi pal ; Larry Price,
superint endent)
Baskerville Elenmentary School in Nash-Rocky

Mount (Ann Edge, principal; George Norris,
superi nt endent)

Gaston Mddle School in Northanpton County
(Lucy  Edwards, princi pal ; Mar y McDuffie,
superi nt endent)

West Hoke M ddl e School in Hoke County (Darlene
Clark, principal; Mtch Tyler, superintendent)
Ki ngswood El enentary School in Wake County (Sue
Sisson, principal; Bill MNeal, superintendent)
Mountain View El enentary School in Burke County
(Teresa DeHart, principal)

Hayesvill e El enentary, Mddle, and H gh School s
in Clay County (Scott Penland, superintendent)

In addition, the Court heard evidence from Henry
Johnson and Jennifer Bennett of the Departnent of
Public Instruction, Josephine Baker of the Wake County
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Schools, Steve Wenn (plaintiffs’ expert), and Carolyn
Aivarez of the Hoke County School s.

Bef ore di scussi ng what the evidence showed relating
to effective educat i onal practi ces, progr ans,
strategies and resources required for at-risk students,
it is appropriate to outline what the Court has
previously found in its earlier Menoranda of Decision
Wth respect to the issue of student achi evenent under
the Leandro standard.

A PRIOR FINDINGS ON STANDARDS AND
OBJECTI VES

1. The Requi r enent of G ade Level
Per f or mance

[T]he Court finds that students who are
performng at grade |level or above as defined as
Level 11l and Level IV on the EOC or EOG tests are
denonstrating sufficient ability in the subject
matters tested to be on track to receive a sound
basic education, and those students that are
perform ng bel ow grade | evel at Level | or Level 11
are not on track to receive a sound basic
education. (Cct. 12, 2000 Menorandum of Decision
p. 187)

A student who is perform ng below grade |eve
(as defined by Level | or Level 11) is not
obtai ning a sound basic education under the Leandro
st andar d.
(Cct.12, 2000 Menorandum of Deci sion p. 183)

Hi gh school drop-outs have not obtained a Sound
Basi ¢ Education and this problem exists statew de.
(Mar. 26,2001 Menorandum of Decision p. 17)

2. The Requirenent of Proficiency for All
St udent s
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North Carolinians should expect no less for
their children than an educational goal that seeks
to have every child perform at Level [11
proficiency or above . . . . (Cct.12, 2000
Menor andum of Deci sion p. 183)

[E] very school in North Carolina is capable of
having 90 percent of its students score at
proficient levels (i.e., Level IIll or 1V) on EGCG
and EOC tests (except for student s W th
disabilities or LEP who are excused from the
tests).(Cct.12, 2000 Menorandum of Decision pp.
187- 88)

The fact that nore than one-fourth of our
children are academcally at-risk in reading and
math in the third grade is clear evidence that
sonething nore needs to be done to provide them
with an equal opportunity to obtain a sound basic
educati on. |f they are not on track by the 3"
grade, a great many of these children are not going
to be on track by the 8'" grade. The evidence bears
this out.(Cct. 26, 2000 Menorandum of Decision p 25)

These results are unacceptable. They clearly
and convincingly show that nore than 25% of our
third graders are at-risk of academc failure after
four years of education in the public schools. The
only logical conclusion that one can draw is that
these children who are at-risk for academc failure
in the third grade have “m ssed the boat” in their
first (4) years in their respective schools. They
are not on track to get a sound basic education.
For reasons not their fault, they have not had the
equal opportunity to receive a sound basic
educati on. The evidence of educational “outputs” on
the 3" grade EOG tests and the Grade 3 Pretests
clearly and convincingly proves this. (Cct. 26,
2000 Menorandum of Deci sion p. 24)
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We know that when these [at-risk] children get
to school, regardless of what county they live in,
they are nore likely to fail to achieve
academcally and they require nore attention, tine
and effort to teach, and this is npbre expensive
than for the non at -risk child comng from the
“ideal’ home envi r onnent W th t wo caring
parents. (Mar. 26, 2001 Menorandum of Deci sion p.73)

As the educators and education experts for all
parties wunaninmously agreed at trial, given the
proper resources, the educational needs of at-risk
students (such as students living in poverty) can
be net. All children can learn, even children wth
subst anti al di sadvant ages. Many di sadvant aged
children not only learn, but they break through the
di sadvantages and do well academcally in spite of
their at-risk factors. Unfortunately, there are
way too many at-risk children who do not break out
and continue to perform poorly and below grade
| evel . It is these children’s needs that nust be
addressed in order to attenpt to break the cycle of
poverty and disadvantage.(Cct.26, 2000 Menorandum
of Decision pp. 15-16)

The evidence is clear and convincing that

children from econom cal |l y di sadvant aged
backgrounds can | earn. However, in order for them
to performwell in school it nmay take ‘nore tine or

different kinds of intervention’ and npre resources
than those needed for children from m ddle class
backgrounds. (Mar. 26, 2001 Menorandum of Deci sion p.
71)

The Court is convinced that the answer to the
guestion as to why these at-risk children are
sorely lagging behind the majority is sinple. Wen
these children cane to kindergarten at age 5, they
were at-risk, already behind, not ready to learn
and certainly not in a position to take advantage
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of the opportunity to begin the process to obtain a
sound basic education on an equal footing wth
their fellow five year old students who were not
encunbered by outside at-risk factors. (Cct. 26,
2000 Menorandum of Deci sion p. 24)

The evidence is clear and convincing that at-
risk students require additional help, prograns and
resources in order to perform at a level
satisfactory for them to obtain a sound basic
education and to perform at the sane educati onal
| evel as children who are not at risk for academc
failure. (Qct.26, 2000 Menorandum of Decision p.15)

Economi cal |y disadvantaged children, nore so
t han econom cal ly advant aged chil dren, need
opportunities and services over and above those
provided to the general student popul ation in order
to put them in a position to obtain an equal
opportunity to receive a sound basic education.

These addi ti onal opportunities may I ncl ude
additional tinme on task, lower class sizes, early
chil dhood education, individual tutoring, early
I ntervention or suppl enentary instruction and
mat eri al s. Enabling at-risk children to perform
wel | in school requires nore tinme and nore

resources. (Cct. 25, 2000 Menorandum of Decision p.
10)

The dropout problem in Hoke and other counties
could be inproved with early intervention and ot her
progr amns. In 1994 the State Board of Education
found that ‘[a] w de range of prograns for dropout
prevention and students at risk [was] needed within
every school system’'(Mar.26, 2001 Menorandum of
Deci sion p. 19)

The bottom Iline is sinply this. It is
undi sputed that the at-risk group of children is
harder to educate and that the at-risk child
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requires nore resources and attention to succeed.
(Mar. 26, 2001 Menorandum of Decision p. 78)

4. Ef fective Prograns for Hel ping At-R sk
St udent s
As a general prem se, wtnesses for all parties
agreed as to a nunber of particular prograns and
I nterventions that are effective in inproving the
schol astic performance of at-risk students, either
by increasing the time devoted to instruction or by
i ncreasing the intensity of instruction by |owering
class size or providing expanded staff devel opnent
prograns. (QOct. 26, 2000 Menorandum of Decision p.
16)

Reduci ng class size. Wtnesses for all parties
agreed that reducing class size is an effective
nmeans of | nprovi ng st udent achi evenent and
performance for at-risk children. Smal l er cl ass
sizes are particularly beneficial for at-risk
children and in schools that serve a student
population wth a high percentage of at-risk
students. (Cct.26, 2000 Menorandum of Decision p.
16)

Tutoring. Wtnesses for all parties agreed that
tutoring, especially when one-on-one with a trained
tutor, is an effective neans of increasing the
academ c performance of students, and especially
at-risk students. (QOct.26, 2000 Menorandum of
Deci si on p. 16)

More tinme on task. Wtnesses for all parties
agreed that providing at-risk students wth nore
I nstructional tinme, by increasing the Iength of the
school day or the school year is an effective neans

of increasing academ c perfornmance. St udent
performance is, to a large extent, a function of
time on task. Several State witnesses testified

t hat at-risk students of ten require nor e
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Instructional tinme than other students to nmster
the SCOSs. (Cct.26, 2000 Menorandum of Deci sion pp.
16-17)

The evidence shows that with additional
resources applied in a commpbn-sense and practical
manner, children wth significant disadvantages can
receive and take advantage of the equal opportunity
for a sound basic education, including, but not
limted to preschool prograns, tutors and reduced
class size. (COct. 26, 2000 Menorandum of Deci sion
p. 17)

DPI  acknowl edges that there are effective
nmet hods for | nprovi ng st udent per f or mance.
According to DPlI, preschool progranms, use of
trained tutors, inproving teacher quality, |owering
class size and supporting teachers’ professional
devel opnent are effective nethods for inproving
student perfornmance. A large and well-accepted
body of research establishes that progranms that
substantially inprove the academ c performance of
children from poverty and at risk backgrounds (of
course these prograns would inprove any child s
performance) include early childhood intervention,
nmore instruction, tutoring and |ower class size,
and recruitnent and retention of good teachers.
(Cct. 26, 2000 Menorandum of Decision p. 17)

Conpet ent and well-trained teachers wth
updat ed professional developnent. It goes wthout
saying that conpetent, well-trained teachers who
are kept abreast of their subject matter through
prof essi onal devel opnent are essential to dealing
wth the needs of at-risk children. Teachers who
undertake the task of helping at-risk children nust
have high expectations of their students and
believe that those students, with their help, can
succeed in school and perform at Level [IIl or
above. ( Cct. 26, 2000 Menorandum of Decision p. 17)
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Reduction in class size. Smaller classes nake
t he gr eat est I npact I n early gr ades for
di sadvantaged and mnority students. Al so, class
size is especially inportant where there is a
school with a concentration of at-risk students.
When a school has a high concentration of at-risk
students, those students bring all the risk factors
with them into the classroom inposing additiona
demands on their teachers. Reducing class size for
students who are below proficiency would permt
one-on-one instruction. Small group teaching would

assi st t hose students I n reachi ng
proficiency. (CQct. 26, 2000 Menorandum of Deci sion p.
18)

No one single programw ||l neet all needs. The

bottomline is that there is not necessarily one
single programthat is going to neet all the needs
of at-risk students. Effective solutions are those
that build upon one another as the child progresses
t hrough school. Having said that, however, the
Court is convinced, by the greater weight of the
evidence, that the earlier there is an opportunity
to intervene in the at-risk child s educati onal

| adder, the better chance that child will have to

t ake advantage of its constitutional right to an
equal opportunity to receive a sound basic
education. (Cct.26, 2000 Menorandum of Deci sion p.
19)

NONE OF THE CREDI BLE EVI DENCE RECEI VED AT THE
HEARI NGS | N SEPTEMBER AND OCTOBER, NOR STUDENT
PERFORMANCE RELATED DATA RECEI VED THEREAFTER,
CONTROVERTED ANY OF THE FOREGO NG FI NDI NGS BY THI S
COURT, NOR PERSUADED THE COURT TO CHANGE OR AMEND I TS
DETERM NATI ONS AND FI NDI NGS CONTAI NED I N THE FI RST
THREE MEMORANDA OF DECI SI ON.

DI SCUSSI ON OF THE EVI DENCE PRESENTED AT THE SEPTEMBER
AND OCTOBER, 2001 HEARI NGS.
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The focus of the hearings.

The hearings focused on determ ning the cause(s)
for the |arge nunbers of at-risk children failing to
obtain a sound basic education in the plaintiffs’ and
plaintiff-intervenors’ (“plaintiff-parties’”)school
districts and in other school districts throughout the
State. The critical questions that the Court wanted to
focus on were: WHETHER OR NOT THE AT- Rl SK CHI LDREN
VWERE FAI LI NG TO OBTAIN A SOUND BASI C EDUCATI ON BECAUSE
OF (A) A LACK OF SUFFI Cl ENT FUNDI NG FOR EDUCATI ONAL
PROGRAMS? (B) A LACK OF EFFECTI VE LEADERSHI P
| MPLEMENTATI NG EFFECTI VE EDUCATI ONAL PROGRAMS FOR AT-
Rl SK CHI LDREN? OR (C) A COMBI NATI ON OF LACK OF
SUFFI CI ENT FUNDI NG AND LACK OF LEADERSHI P | MPLEMENTI NG
EFFECTI VE EDUCATI ONAL PROGRAMS FOR AT- RI SK CHI LDREN?

The net result of the Court’s inquiry is that there
I's no single, sinple educational programthat neets the
needs of at-risk children. The answer is that there
are many effective educational prograns that are
successful in educating at-risk children.

Not surprisingly, the evidence presented at the
hearings fits squarely wth what this Court has found,
fromthe evidence previously presented, are necessary
criteria of effective schools that teach children at-
ri sk of educational failure.

Wil e the evidence clearly and convi ncingly showed
that schools with effective | eadership and hard work
can, and do, acconplish the goal of providing children
with the opportunity for a sound basic education using
different educational strategies, all successful
schools strive to neet simlar criteria to enable them
to provide their students, especially those at-risk,

Wi th the equal opportunity to obtain a sound basic
education. These criteria are:
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An Effective, Conpetent and Mtivated Principal is Key
to a School's success.

It is undisputed that an effective, energetic,
notivated Principal is the key to the success of any
school, especially one with a high percentage of at-
risk children. An effective Principal (a) has high
expectations of the faculty and students;(b)has in
pl ace an instructional programthat is effective and
provi des individualized and differentiated instruction
so that each child | earns the Standard Course of Study;
(c)has a faculty of dedicated, conpetent and caring
t eachers who have “bought in” to the instructional
program i npl enented by the Principal are trained to
carry out that program and who comuni cate each day to
the children the high expectati ons expected of them

The evidence clearly denonstrated, once again, that
an effective principal can inprove the performance of
at-risk students by using a variety of policies,
educati onal practices and prograns in conbination wth
hi gh expectations, dedication, comnmtnent, proper staff
devel opnent with proper funding, strong | eadership and
conpetent teachers who effectively teach the Standard
Course of Study to all of their students using
I ndi vidualized and differentiated instruction.

Hi gh Quality, Full Tine Teachers Who Teach in Their
Fields of Expertise is Essential and Mandatory.

During the first round of evidentiary hearings in
this case, the North Carolina Departnment of Public
Instruction (DPl) singled out policies to inprove
teacher quality and to support teachers’ professional
devel opnent as especially effective steps toward hi gher
student performance. Based on the credi ble evidence
presented at the first round of evidentiary hearings,
the Court found and concluded in its October 26'"
Decision at 17:
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It goes w thout saying that conpetent, well-trained
teachers who are kept abreast of their subject
matter through professional devel opnent are
essential to dealing with the needs of at-risk
children. Teachers who undertake the task of

hel ping at-risk children nust have high
expectations of their students and believe

that those students, with their help, can succeed

i n school and performat Level |1l or above.

This finding remai ns undi sputed and there was no
credi ble evidence to the contrary presented by any
party during the Septenber hearings. Instead, the
evi dence received fromprincipals and superintendents
in the schools that were the focus of the Septenber 17'"
heari ngs consistently affirned the essential role that
conpetent, well-trained teachers play in obtaining
student success, whether at-risk or not.

Principals and Superintendents who testified all
agreed that that teachers who bring to school high
expectations—that all of their students can |earn-are
able to lead their students to academ c success. The
common thene anong the principals in these successful
schools was that quality teachers do nake a difference.

Li kewi se, there can be no dispute that the negative
results of even one ineffective teacher can do
significant damage to a student’s achi evenent not only
in the year in which the student has to suffer through
medi ocrity but afterward.

The North Carolina Comm ssion on Raising Achievenent
and C osing Gaps (“The Bridges Conm ssion”) rel eased a
report on student achi evenent in Decenber of 2001. The
Court requested a copy of the report be added to the
record and this report is now in evidence.

The Bridges Conmm ssion was appointed in the summer
of 2000 to advise the State Board of Education, the
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State Superintendent, and | ocal school systens on ways
to raise achievenent for all students and cl ose the
m nority student achi evenent gap.

Inits report, the Bridges Conm ssion concl uded:

Most policynmakers, parents, educators, and
researchers now generally agree that nothing is
nore closely tied to student achi evenent and
under achi evenent than the preparation, support and
quality of classroomteachers. It follows then,
that nothing is nore critical to our efforts to

cl ose the achi evenent gap than making certain that
every student, especially those who have been
traditionally underserved by public schools, has
access to conpetent, caring, qualified teachers in
school s organi zed for success. (Report p. 10)

Reduced to essentials, teacher quality is of
determ native inportance in raising student achi evenent
| evel s, especially those at-risk. Al of the credible
evi dence shows this to be the case. A caring,
qgualified, conpetent teacher effectively teaching the
SCOS in each classroomis necessary to provide each
child wwth the opportunity to obtain a sound basic
educati on through individualized and differenti ated
I nstruction.

Safe and orderly environment in the School is essenti al
in order for students to | earn.

The follow ng facts are not in dispute. Good
Principals ensure good discipline in their schools.
School s nust have and mai ntai n good discipline because
wi t hout good discipline and a safe environnent,
| earning is not going to take place. Wth good
di sci pline cones an environnent that is conducive to
| earni ng. Successful principals agree that in the
event there is good teaching going on at the school,
the discipline problemis dimnished such that
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di sci pline alnost takes care of itself. “ The best

di sci pline you can ever have or deterrent to m sbehave
IS just to have good teaching.” (DeHart, 9/20/01, Tr.p.
146)

Cl ear and focused school m ssion- Teaching the Standard
Course of Study in a focused and effective manner.

It is undisputed that successful Principals and
teachers focus on teaching the Standard Course of
Study(SCOS)to their students and constantly assess and
noni tor the progress of their students as they work
t hrough t he SCOS.

Al the principals who testified stressed the fact
that they expected and demanded their teachers teach
the SCOS. Not every principal’s nethods of seeing that
the SCOS is being taught are the sane. To the
contrary, the evidence is clear and convincing that
successfully teaching the SCOS to children, especially
at-risk children, can be acconplished through a w de
vari ety of educational practices, prograns and teaching
met hods.

In short, no one educational nethod is mandated and
conpetent Principals should have the flexibility within
their own schools to provide differing instructional
| eadership and nethods — so long as they are cost
effective and get the job of educating children done.

| nstructional |eadership fromthe Principal which is
effectively inplenented by the classroom teachers and
staff.

Focused, conpetent Principals are necessary for any
school, but especially schools w th high popul ati ons of
at-risk students. Traits that one expects to find in
good, conpetent Principal are (a) energy; (b)
experience in working wth people; (c) good
communi cation skills; (d) |eadership skills — inspire
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the faculty and students to follow the educati onal
prograns and nethods for academ c success; (e)

know edge of the m ssion for the school and be able to
effectively communi cate what the school should be doing
and have the teachers and parents buy into the prograns
at the school;(f) people skills and the ability to
recogni ze talents in teachers and to hire good teachers
Focused, conpetent Principals provide the instructional
| eadership for the school so that the focused m ssion -
teaching the Standard Course of Study - is effectively
carried out by the teaching staff and (g) nmaintain
order and discipline for a safe environnent.

Ef fective Principals ensure that their teachers
provide their students with individualized,
differentiated instruction. Principal Pope succinctly
defined individualized and differentiated instruction.

When you individualize and differentiate

I nstruction, nunber one, you find out where the
student is and when you differentiate, you may
teach himdifferently than you teach the
students sitting in the desk beside him The
days of staying in front of the ..class and

gi ving everybody the sane | esson is not proven
to be successful with today’ s students. Through
our assessnents and working with students, we
shoul d know where every student is and then we
shoul d be able to give every student what he
needs to be successful.(Tr. Pp 123-24; 9/17/01)

Wth respect to at-risk students, it is undisputed
that individualized, differentiated instruction is
essential for success. Al the successful principals
who testified agreed that individualized,
differentiated instruction was inportant, but all
followed different instructional nethods to get reach
t hat goal consistent with their own educati onal
phi | osophy and the resources available to them
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Regardl ess of their differences in instructional
met hods, the evidence is clear and convinci ng that
effective Principals are those who can and do i npl enent
i nstructional progranms and policies to ensure that
their teachers are teaching the SCOS, are assessing the
students’ mastery of the objective of the SCOS and are
progressing on a track to cover the objectives of the
SCOS for each period of the school year.

Hi gh expectati ons of teachers and students.

Good Princi pals demand hi gh expectations of their
teachers and students while seeing to it that the SCOS
Is being effectively taught in each and every
classroom This is especially true with at-risk student
popul ati ons.

So -- but I think the | essons of poverty are
that we can overcone poverty through educati on.
And the only way to do that is to understand
where we are going and to set our expectations
hi gher than they have been set before. T.
9/19/01, at 70 (McDuffie). .. “[w] e expect
every child to learn, every child to give the
best that they have to give. W expect you to
reach your goals when you set them CQur
children, at the beginning of every nine weeks,
we have a reader programwhere they set their
own goals so that they have set their own
expectations.” T. 9/18/01, at 43 (Edge).

Consistent with a good Principal’s goal of high
expectations of students is the expectation that the
teachers will work hard. The bottomline is that high
expectations of students, but especially at-risk
students, are essential and necessary. Having high
expectations of a child costs nothing. Having high
expectations of an at-risk child froma poverty
background i s, however, absolutely necessary.
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The consensus of opinion was overwhel m ng that for
at-ri sk popul ati ons, teachers nmust recogni ze that there
Is a different set of challenges with these children,
and that these children do not cone to school with all
of the equi pnent that other children bring.

The Principals agreed that they wanted teachers who
were interested in these children, had a | ot of energy,
focus on educational issues and willing to work with
the students and parents. In addition, the teachers had
to expect and believe that the students could do well.

Staff Devel opnent and on-going Training for teachers is
essential and necessary - unfortunately, due to an

adm tted system of | ow expectations for sone groups of
children, nmany veteran teachers wll have to be
retrained in order to effectively reach at-risk
chi |l dren.

There was uni form and consi stent agreenent fromthe
Principals who testified that neani ngful staff
devel opnent, especially training new teachers how to
teach at-risk children is essential to a successful
school. Staff devel opnent al so enhances and i nproves
teacher quality anong veteran teachers. Staff
devel opnent shoul d be ongoi ng and occur during the
school day.

Good Principals neet wwth their teaching staff
frequently and assist themin planning and inplenenting
the process of teaching the SCOS. Good Principals
provi de i n-house staff devel opnent on an on-goi ng
basi s.

The Bridges Conm ssion al so concl uded, based upon
its review of educational research, that professional
staff devel opnent is an essential tool for devel oping
hi ghly conpetent, caring teachers for all children,
especially for those who teach at-risk children:
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But assum ng that new professional devel opnent is
based on national nodels and standards and centered
on the achi evenent problens that teachers face each
day, one neasure of sufficiency will be when
teachers are successful in teaching groups of

di verse learners, as outlined in the six core

st andar ds devel oped and adopted by the North
Carolina Teachi ng Standards Board and the North
Carol i na Associ ation of Educators representing the
teachers of our state. The State Board of
Educati on adopted these sane standards for North
Carolina's teachers in Novenber 1999. (Report p.11)

The Bridges Conm ssion included professional
devel opnent as inportant parts of the programto reduce
and cl ose the achi evenent gap:

RECOMVENDATI ON FI VE

That the State Board of Education and the

Superi ntendent imedi ately nmake a public conm t nent
to design and fund a required, but flexible,

prof essi onal devel opnent initiative that w ||
ensure that classroomteachers acquire the

know edge, skills, and di spositions needed to be
successful in teaching a diverse popul ati on of

st udent s.

RECOMMENDATI ON SI X

That the state provide the substantial TIME [sic]

t hat classroomteachers need to update their skills
and gain new skills in working with diverse
popul ati ons by requiring that veteran classroom
teachers accept paid 11-nonth contracts once during
every four-year period. (Report, pp 12,13)

One woul d wonder why in the world would veteran
cl assroom teachers need new training to “update their
skills and gain new skills in working with diverse
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popul ations”? The Court interprets diverse popul ati ons
to be at-risk, mnority students.

Strangel y enough, the answer to this question was
provi ded by the North Carolina Association of Educators
(NCAE)in its Amcus Brief filed with the Court. In
the Am cus Brief, the NCAE nmade sone troubling, but
candi d, adm ssions about how teachers have failed to
reach at-risk children in the past due to “recently
di scredi ted educational theory.”

As a result of having taught certain children using
a “discredited educational theory”, the NCAE admts
that sone children were grouped and tracked by
teachers. Children on |lower tracks received poorer
quality curriculum |ess experienced teachers and were
t he subject of | ow expectations. The reason for this
“di scredited” educational approach is best explained in
the NCAE' s Ami cus Brief which states in pertinent part:

The Court has observed that | ow expectations
underm ne achievenent for at-risk students, and
that too many teachers expect too little of
students, w th understandabl e consequences. NCAE
supports the following findings of the Court as
critical to the problem of teaching at-risk
st udent s.

The students who cone to public schools of
North Carolina arrive fromdiverse and
vari ed econom c and cultural backgrounds.
The students arrive with different

| earning abilities, different soci al
skills and different levels of maturity.
Based on these factors and others,
children will learn at different paces and
at different levels. It is undisputed
that all children can |earn.

Menor andum of Deci si on, Section One, p. 152.
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Al t hough teachers and adm ni strators may
not do it consciously, they often assune
that certain students will not |learn as
rapidly or as nuch as others. As a result
of that kind of attitude, those students
wll not do as well as others.

Menor andum of Deci si on, Section One, p. 122-23

| ndependent of this litigation, NCAE and the
Nat i onal Educator’s Associ ati on have recogni zed the
need to raise the expectations of educators who
teach at-risk students... But teachers do not raise
expectati ons because they are told to do so --
they nust be part of a conprehensive response to
this issue that includes a major commtnent to
staff devel opnent. |In order to understand how the
phenonenon of | ow expectations can be resol ved, one
must first understand that it has a pedagogi cal
origin. (enphasis added)

1. Traditional G ouping/ Tracking Strategies
Assuned Low Expectations for At-Risk
St udent s

For decades Anerican public education was built
around the notion that educators should group and
track students by perceived ability levels and
adj ust expectations accordingly. In fact, the
sorting of students into honpbgenous ability and
achi evenent groups is nearly as old as universal
conpul sory education in the United States. Ability
grouping enjoyed wde professional and public
acceptance beginning in the heyday of t he
“scientific” novenent in education and continuing
through the post-Sputnik era of enphasis on
enriching curriculumfor the gifted. Mst people 30
or older renenber, for exanple, reading groups in
elenmentary school wth nanes I|ike “Dbluebirds,”
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“cardinals” or “robins,” which were sinply the
pl easant exterior of a system that stratified
students by perceived ability.

2. Research has shown that “tracki ng” students by
ability has had far-reachi ng consequences beyond
serving as a neans to organize instruction.

El enentary students in |lower tracks not only were
less likely to attend coll ege, but also regularly
recei ved poorer quality curriculum These students
al so had | ess experienced teachers who were trained
to have | ower expectations of them The | ow
expectations construct continued in mddle and high
school , where tracking grouped students for nost of
their day, determ ned what higher |evel classes
(such as bi ol ogy, physics and cal cul us) they were
allowed to take, and so on. |In the “old” econonic
order of what was then largely a rural and
agricultural state where the prinmary industry was
textil e production, the pedagogy was
under standable. As we nove to an information-based
econony, and a society that places greater val ue on
equal educati onal opportunities, its limtations
have becone sorely evident. The critical
| nportance of excising these old approaches has
been recently reiterated in the First Report from
the North Carolina Comm ssion on Raising
Achi evenent and C osing Gaps, Dr. Robert E.

Bri dges, Chair, Decenber, 2001 (hereafter “Bridges
Report”) The new paradi gm expects educators to
chal l enge all students with rigorous curricula and
hi gh expectations —a dramatic shift from our
previous orientation to student |earning and
student abilities. The shift | eaves many teachers
with the tasks of achieving to high |evels of

| earning for all students when their training and
t eacher preparation prepared themfor a nuch
different approach. Thus, while sone bl ane
teachers for | ow expectations, the real need is the




retrai ning of educators to reassess the basic
assunptions of recently discredited educati onal
theory. (enphasis added). NCAE Anmicus Brief pp 19-
22.

The NCAE s solution to this acknow edged m stake
and discredited nethod of teaching children is to have
the State of North Carolina pay for it:

North Carolina nmust invest resources in solving
this problem W need to retrain teachers on
working wth at-risk students, particularly those
students from different economc, cultural and/or
raci al backgrounds. This is a key recomendati on
of the Bridges Report. Additionally, we nust also
restructure our staff devel opnment progr ans
generally so they provide neaningful, ongoing
training. (Brief p. 23)

Like it or not, this “mstake” is not the fault of
the school children who are entitled to an opportunity
to obtain a sound basic educati on which includes, as a
primary objective, a conpetent, qualified teacher who
has hi gh expectations of each child, especially those
at-ri sk.

Despite the NCAE s adm ssion that for years many of
our children have been the victins of the academ c
community’s | ow expectations and the harmthat was done
as a result, the evidence is clear and convincing that
meani ngful staff devel opnent for teachers is necessary
for teachers to be able to keep up and effectively
teach all children, especially at-risk children.

The State of North Carolina acknow edges that staff
devel opnent is inportant because it funds staff
devel opnent for teachers who teach in smaller classes
I n grades K-5.
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Section 28.28 requires the “Teacher Acadeny” to
spend 10% of its budget for 2001-02 to fund staff
devel opnent for teachers that are assigned to teach
smal | er classes in kindergarten through fifth grade.
Wil e there were no additional nonies allocated for
this requirenent, the inportant fact here is that the
State adm ts and acknow edges that staff devel opnent of
t hose teachers is necessary to that they can be trained
to teach effectively in a small class environnent.

In enacting Section 29.1, the State of North
Carolina recogni zed that staff devel opnent is necessary
for teachers of children who are in | ow perform ng,
“high priority” elenentary schools require instruction
on “nmethods to individualize instruction in snaller
cl asses.” This legislation provided for extension of
teacher contracts for 5 days to obtain that staff
devel opnent on nethods to individualize instruction in
the smaller classes prior to the opening of school |ast
fall.

Wi |l e the anount of noney allocated to staff
devel opnent of teachers in the | owest performng
el ementary schools was | ess than $9, 000, 000, for 2001-
2, the inportance of the legislation is not just the
noney. The enactnent of the legislation to assist “high
priority” elenmentary schools by funding staff
devel opnent for teachers to |earn how to teach small
cl asses of at-risk children constitutes an irrefutable
adm ssion by the State of North Carolina that teachers
of at-risk children in sorry elenentary schools need
re-training in order to teach a diverse at-risk
popul ati on.

It logically follows that if staff developnent is a
State recogni zed requirenent for the “bottom of the
barrel” schools, staff devel opnent for individual
teachers who are teaching groups of at-risk children
perform ng bel ow grade level in Iarge nunbers, is just
as inportant a requirenent for the teachers of high
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nunbers at-risk children in other schools where high
concentrations of at-risk children are present and not
achi evi ng acceptabl e grade | evel performance.

Principals, not just Teachers need to receive regul ar,
hi gh-quality professional staff devel opnent.

Just as teachers need neani ngful staff devel opnent,
the requirenment for staff developnent for principals
and admnistrators to keep abreast of techniques and
prograns is just as inportant. Principals and
adm nistrators nust be provided with the opportunity
for on-going professional developnent to that they can
properly supervi se their t eachi ng faculty and
adm nister the educational process and prograns in
their schools in an educationally effective manner and
in a cost-effective mnner using their resources
properly and efficiently.

St udents shoul d be provided with the opportunity to

| earn and high tine on task coupled with an effective
educational program and strategy— Students shoul d be
provi ded the opportunity to learn in the classroom and
to spend high tine on the task of |earning the Standard
Course of Study. The evidence shows that there are
multiple strategi es and prograns whi ch achi eve success
wth at-risk students and that no one programfits all
school s.

Effective Principals with popul ations of at-risk
children are creative in finding nmany strategies and
prograns that will provide opportunities to learn. All
the Principals who testified used a wide variety of
policies, practices and educational prograns in
achi eving success wth their at-risk students. The
evidence is clear that no one program or instructional
techni que is required.

Good Principals can be flexible and nust be all owed
to carry out their own ideas and policies provided they
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are successful in doing so. Having said that, however,
all the Principals who testified provided their
students with the opportunity to | earn the curricul um
and included in that opportunity, high tine on task.
Each Principal’s nethod differed, but in terns of
opportunity to learn and high tinme on task, all were
simlar in neeting those two objectives for their at-
ri sk students.

The various strategies consisted, in part, but not
all, of (a) small class size (b) small group
I nstruction during the day using nedia and teacher
assistants (c) tutoring (d) differentiated instruction
(e) individualized instruction (f) honpgeneous grouping
for nulti-age reading instruction based on readi ng
| evel s (g)night school (h) nultiplication school
(i)before and after school instruction (j) weekend
tutoring (k) renediati on sessions during breaks in year
round schools (I) Project Achieve (m summer break
I nstruction (n) Bal dridge/ Covey (0) Cooperative
Lear ni ng Groups and nore.

Regar dl ess of what educational nethod or program
each Principal enployed, the goals were the sane - to
provi de each student with the opportunity to | earn and
sufficient tinme on task to acconplish the goal of
mast eri ng the SCOS.

The Principals also utilized a wide variety of
prepar ed educati onal prograns, such as Accel erated
Learni ng; Math Blaster; Excel Math; Reading
Renai ssance; SACS Eval uati on Phoni cs and SACS
Eval uati on Math; A Plus Program Skills Bank; Readi ng
Recovery; Accelerated Math; Success for Al and nore.

It is clear that inposing the sane kind of program
in every school will not work. Principals nust
know t heir school and use appropriate strategies.
T. 9/21/01, at 123 (MNeal).
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The evi dence presented verifies Superintendent
McNeal ' s testinony. There is no single programrequired
for every school. However, every school nust i nplenent
an effective and cost-efficient educational program

Freqguent nonitoring of student progress — the teacher
nmust al ways know where the child is in the

I nstructional cycle and be prepared to help the child
catch up if he or she is falling behind.

This necessary characteristic of a successful
I nstructional programw thin a school fits hand and
glove wth the requirenent that each child should
receive individualized and differentiated instruction.
When that is done, the teacher should al ways know where
the child is and should be during the instructional
period. As an explanation of this inportant factor,
evi dence of what a good school system provides in this
regard is in the record.

The Court cites as an exanple of a commbn sense
explanation as to how a teacher should keep up with
each child s progress, the nuts and bolts of the Wake
County School s’ Project Achieve. Project Achieve is a
program desi gned to bol ster at-risk student performnce
i n schools that are not successful.

Proj ect Achieve is now underway in several of the
el ementary and m ddl e schools in the Wake County Public
School s, a system whose stated goal is to have 95% of
Its children tested to be perform ng at or above grade
| evel EOG tests in grades 3 and 8 by 200S3.

The Principals and teachers in those schools were
“offered” the opportunity to enbrace Project Achieve.
Put anot her way, Wake County Public Schools nade them
an “offer they could not refuse” in an attenpt to get
the students’ performance to acceptable |evels.
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By putting a school into Project Achieve, the
Adm ni stration of the Wake County Public Schools is
enpl oyi ng good nmanagenent practices by stepping in and
exercising centralized control over the educati onal
practices in those schools so as to assert additional
quality control on the I esson plans, instruction, and
assessnents perfornmed by the classroomteachers.

The State, inits brief, cites Wake County’s
I ntervention through Project Achieve as an exanpl e of
what the Superintendent and central office staff of a
school systemcan do to step in and exercise control
over educational practices within a particular school
t hat | acks successful |eadership and effective
I nstruction to students. The State al so contend that it
Is the duty of the central office staff of every school
district to step in and provide instructional support
to any school not neeting expected growh. (Defs’ Br.
Pp 42,44, 54-56)

Make no m stake, the Wake County Public School s
consi dered | esson plans and paci ng gui des to be
| nportant for inproving student performance, especially
at-ri sk student performance, |ong before deciding to
I npl ement Project Achieve in the 2001-2 school year.

Proj ect Achieve is based on a successf ul
I nstructional nethod devel oped in Brazzosport, Texas.
The Brazzosport nodel, however, is based on simlar
principles as used by DPlI assistance teans assigned to
hel p | owperform ng schools across the State. These
principles are the sane used by good principals in good
school s. The teacher nust know the curriculum teach
the curriculum assess the student’s mastery of the
curriculumw th appropriate tests and provi de focused
remedi ation to students that have failed to master the
subject matter in the curriculum

Proj ect Achieve offers scripted | esson plans and
assessnents based on the SCOS to teachers in specific
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Wake County el enentary and m ddl e schools with high
percentages of |ow perform ng students that have not
achi eve success on their own. The teachers (staff
devel opnent is crucial here) are given instruction in
how to deliver the | esson plans, conduct the
assessnents and i nplenent the renediation. For thirty
m nut es each day, the Project Achieve nethod assists
teachers in delivering the lesson aligned to the SCOS
and assessing and nonitoring the extent to which the
child has mastered the | esson.

Wi | e successful teachers utilize different nethods
of nonitoring their students’ progress, it is
undi sputed that good, effective teachers nonitor and
stay abreast of each individual student’s progress at
all times and in doing so, keep the child fromfalling
behi nd ot hers.

In addition to focused | esson plans and assessnent
for at-risk students, is also inportant that the school
provide intervention for at-risk children whose
performance is not at grade level, to wt: tinely and
effective renedi ati on.

At - Ri sk Children Need Adequately Targeted Renedi ati on
Servi ces.

The record is replete with evidence that tutorial
and expanded schedul e prograns are anong the
remedi ati on strategies that have proven successful in
rai sing performance levels for at-risk students.

The principals and adm nistrators who testified
during the September 17'" hearings clearly and
convincingly bol stered the undi sputed evidence rel ating
to the positive value of individual and small group
tutoring as inportant tools for raising the achi evenent
| evel s of at-risk students. Wtnesses praised after-
school tutorials in which teachers, and in sone cases,
trai ned volunteers, worked with individual students.



51

Sone expressed frustration that limted funds often
prevented their schools fromserving all students,
especi ally those whose acadeni ¢ perfornmances were anong
the | ownest.

As di scussed above in nore detail, sone of the
principals restructured their school’s academ c day to
assure that nore snmall-group and one-on-one instruction
coul d be provided students who were struggling to
master the material. Wiile they restructured in
different ways, the goal was the sane, to get
I nstruction delivered to their at-risk students in a
nore concentrated dose.

The evidence in this case is clear and convi nci ng
that focused and wel |l -taught renediation is needed to
keep noving at-risk students fromfailure to success.

The evidence al so clearly and convincingly
denonstrates that by strategically allocating resources
effective principals can inprove at-risk performance in
an i npressive fashion considering the |evel of
resources avail able and the student popul ation at their
school s. Each of the Principals that testified,
al t hough using different educational nethods, stressed
the sane necessary ingredients for success with at-risk
children, to wit: high expectations, conm tnent, proper
staff devel opnent with proper funding, strong
| eader shi p, and teaching the Standard Course of Study
coupled with continuous eval uati on and assessnent of
t he students.

The State has recogni zed that focused educati onal
I ntervention and renedi ation are effective tools for
| nproving the performance of at-risk children by
adopting policy and enacting Legislation in furtherance
of the ABCs Accountability Systemwth the stated
educati onal goal of all LEAs inplenenting personal
education (renedi ation) plans for individual children
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i n Gades Three through Ei ght who are not perform ng at
grade level. N C G S.115C 105. 41

Leandro specifically authorizes and directs this
Court to consider State educational goals and standards
I n considering whether or not the State is living up to
Its constitutional obligations.

Therefore, we nust remand this case to the
trial court to permt plaintiff-parties to proceed
on these cl ai ns.

Educati onal goal s and standards adopted by the
Legi sl ature are factors which may be considered on
remand to the trial court for its determ nation as
to whether any of the state’'s children are being
denied their right to a sound basi c educati on.
(citations omtted) They will not be determ native
on this issue, however. (Leandro p. 357)

The State has al so acknow edged and recogni zed t he
educati onal goal of renedial intervention and
preventative education for children who are not
performng at grade |evel (Level 111) or above by first
adopting policies to require a plan for renedi ati on and
i n 2001, enacting legislation to require a renedi ation
plan all for children in grades three through eight who
are not performng at grade |level. Renediation is now
requi red as one inportant conponent of the new Student
Accountability Standards under the ABC s of Educati on.

Under the Student Accountability Standards,
referred to on occasion as the No-Social Pronotions
Pol icy adopted by the State Board in April, 1999, | ocal
school officials were required to devel op Personal
Education Plans (“PEPs”) for students in the Gateways
grades-three, five and eight, who are not perform ng at
or above grade level. In 2001, the CGeneral Assenbly
enacted | egislation that goes further and requires that
all students who have not denonstrated grade |evel
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proficiency and are placed at risk of academ c failure
have a PEP. Sec. 28.17(e); N.C.G S. 115C 105. 41.

Sec 28.17(e) requires the PEP to include, as an
educati onal goal, “ focused intervention and
accel erated activities [which] should include research-
based best practices” and requires LEAs to provide
t hese services and transportation to participate in
themfree of charge. The | egislation, however, does not
provi de specific allocated funding to the LEAs to cover
the cost of carrying out the PEPs for children who have
failed to performon the “Gateway” EOG test at grade
| evel .

While the plaintiff-parties characterize the
| egi sl ati on as an un-funded mandate, the inportance of
the legislation lies in the State’s acknow edged
educati onal goal to ensure that each child identified
as at-risk of educational failure receives a PEP,
additional intervention and renedi al educati onal
services. As a result of this acknow edged goal, those
children who have failed to achi eve grade | evel
performance of subject matter on “Gateway” EOG tests
are receiving additional intervention and renedi ati on
servi ces.

By enacting this legislation, the State
i rrefutably acknow edges that it is the State’s
educational policy to require that each failing student
be offered “focused intervention,” a renedial plan
designed to address the child's denonstrated areas of
weakness so that the child can be hel ped to achieve
Level |11 or above and get on track to obtain a sound
basi c educati on.

The Legi sl ature al so mandat ed specific expenditures
of funds to inprove student accountability to
conpl enent the requirenents of NNC G S. 115C- 105. 41.
Section 28.33(a) requires, in part, that “ Funds
appropriated for the 2001-2002 fiscal year and the
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St andards shall be used to assist students in
perform ng at or above grade level in reading and

mat hematics in grades 3-8 as nmandated by the State’'s
end- of -grade tests..... Funds in this allocation category
shall be used to inprove the academ c performance of
(i) students who are performng at Level | or Il on
ei ther reading or mathematics end of grades test in
grades 3-8 and (ii) students who are perform ng at
Level | or Il on the witing tests in grades 4 and 7.
These funds nmay al so be used to inprove the academnc
performance of students who are perform ng at Level |
or Il on the high school end-of- course tests.

The legislation is inportant in that the State has
adopted a policy that mandates specific all ocation of
educati onal funding for increased educati onal
opportunity to each student placed at risk of academ c
failure through the requirenent of extra individual
tutorial and renedi ation.

It is also inportant in that it constitutes an
i rrefutabl e adm ssion by the State that each student at

risk of academ c failure who is perform ng bel ow Level
1l on the EOG and ECC tests needs nore focused

assi stance, intervention and that financial resources
are necessary to acconplish the action mandated. North
Carolina s ABCs accountability systemis indeed driving
nore than just teachers and students.

Make no m stake about the pressing need for such
action. The Gateways, no pronotion-policy, “high-
st akes” conponent of the ABC s has arrived. 1In the
spring of 2002, all North Carolina students in the
third, fifth, and eighth grades will face EOG tests
that, by statute, will largely determ ne whether they
can advance to the next grade. Principals nust
consi der the EOG test scores when determ ni ng whet her
to pronote or retain the student. N.C. G S. 115C- 288(a).
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In 2001, in addition to the |egislation already

di scussed, the General Assenbly enacted what can be
characterized as “preventitive” legislation to attenpt
to i nprove el enentary readi ng performance before the
students reach the first Gateway at the end of the 3"
Grade. Sec. 28.30(c); N.C. G S. 115C 105.27 requires
every el enentary school to prepare a plan for insuring
that all children are reading on grade |evel by the
time they enter the 2d grade.

Posi tive Hone- School Rel ations — Parents nust be
I nforned and take responsibility for their children

Good Princi pals encourage and foster hone-school
relations. This is inportant for all children, but is a
tough goal to achieve with a |ot of at-risk students.
The Bridges Conmmi ssion’s First Report focused on this
| nportant rel ationshi p:

The Rol e of Hone and Conmunity

Parental involvenent has been thoroughly
recogni zed as a powerful force in a child s
experience. Social and academi c skills

devel opnent are key elenents of the overall
devel opnent process. They nust happen to
varyi ng degrees in both the honme and school
settings. This being the case, the serious case
of di sconnectedness that exists between a | arge
percentage of mnority famlies and their
school s nust be recognized as a significant

root cause of the achi evenent gap between
mnority students and their white counterparts.
Under the nost strained nonrel ationships

exam ned by the Comm ssion, both parents and
school officials typically adopt an i ndependent
and sonetines hostile attitude toward each

ot her whil e becom ng convinced that better

achi evenent outconmes can only be realized when
the other party does his/her job. Even when
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there is no significant friction or conflict,
there is still enough disconfort with
Interaction to inhibit effective and productive
comruni cati on.

School s that have nmade substanti al
progress in closing the achi evenent gap have
first been successful in closing the
comuni cation and interaction gap between hone
and school. School personnel are very clear
about what mddle class white parents can and
wish to do to be involved in schools and in
their students’ education. They are not as
clear about mnority parents and are often
reluctant to press for answers in this regard.
I n nost cases, the absence of know edge and
understanding of mnority cultures gives rise
to this reluctance. (Bridges Conm ssion Report,

pp 7, 8)

The Bridges Conm ssion recommended a public
I nformati on canpai gn statew de to get parents and | ocal
communities’ attention, especially those with at-ri sk,
under achi evi ng students. The suggested “nessage” of the
canpai gn i ncluded the foll ow ng:

Parents nmust begin early and conti nue hel pi ng
their children think and feel positively about
t hensel ves as academ ¢ achi evers. They nust be
convincing in this effort by whatever neans
necessary.

Home and school nust be on the “sane page” wth
the child if the child is to read and conpute
well when it is tinme. Wien parents have a
problemw th the school, they should define it
and “work it out” rather than w thdraw ng and
becom ng adversari al .

An overdose of TV tine can be deadly where a
child s devel opnent is concerned. Highly
credi bl e studi es have shown that too nuch TV
can negatively affect |earning on the part of
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children. African Anerican children have been
shown to be overexposed to TV at hone. This
mnority group is experiencing the | owest

achi evenent |evel of all ethnic groups.

School /comunity nmentoring prograns are
providing adult partners for young people in
need of gui dance and soneone who cares and is
avai |l abl e to advi se and encourage. (Bridges
Report pp 8-9)

The inportance of these suggestions and parent

i nvolvenent in a child s learning are critical. The
school s cannot be expected to shoulder the entire
responsibility for parenting and education of children.

Yet ,

wi t h uneducated and irresponsi bl e bi ol ogi cal

parents having illegitimate children by the thousands
in North Carolina, the public schools will continue to
have to attenpt to educate an ever increasing nunber of
children who cone to the school house doors unprepared
to enter the educational process and be successful.

Statistics published by the State Center for Health

Statistics, North Carolina Departnent of Health and

Human Services provide a grimpicture of the future

Wi th respect to the nunbers of illegitimte children
being born in North Carolina:

1997 — There were 34,441 illegitimate births in
N.C. O these, 15,036 were white and 19, 405 were
mnority. The 34,441 illegitimate births
constituted 32.2% of all children born in North
Carolina in 1997.

1998 — There were 36,592 illegitimate births in
N.C. This was an increase of 2,151 from 1997. O

t hese, 16,495 were white and 20,097 were mnority.
The 36,592 illegitimate births constituted 32. 8% of
all children born in North Carolina in 1998.
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1999 — There were 37,756 illegitimate births in
NNC O these, 17,649 were white and 20, 107 were
mnority. The 37,756 illegitimate births
constituted 33.2% of all children born in North
Carolina in 1999.

2000 — There were 40,090 illegitimate births in
N.C. O these, 19,430 (an increase of 4,394 over
1997) were white and 20, 660( an increase of 1,255
over 1997)were mnority. The 40,090 illegitimte
births constituted 33.3%of all children born in
North Carolina in 2,000. (Source: NCPH CTR Health
Statistics for 2000 and 1996- 2000, 2-1).

To put in bluntly, the cause of 40,090 illegitinmte
births in North Carolina in 2000 was 80, 180
I rresponsi bl e individual s engagi ng i n unprotected sex
wi t hout regard for the consequences of their actions.
The sad result of that irresponsible behavior is
children who are placed at-risk of academ c failure
fromthe day they are born. It is not their fault nor
is it aresult of anything they have done. It is the
fault of their biological parents.

It is undisputed that one of the major causes of a
child being at-risk is being born in an environnent
where the parent is not socially, economcally or
educationally equi pped to assist the child in obtaining
the early chil dhood devel opnent skills needed to cone
to school and be successful.

Unfortunately, illegitinmcy as one of the major
causes of putting a child into an environnent where he
or she is at-risk of academ c failure is not receiving
the attention it deserves, but instead is a subject not
adequat el y addressed, unconfortably ignored and getting
wor se each year. The consequences of the actions of
t hese irresponsi bl e biol ogical parents does, however,
cause great harmto the innocent children and places an
unnecessarily heavy burden on the public schools that
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are charged wth providing each child with an equal
opportunity to obtain a sound basic educati on.

These sobering statistics show that the nunbers of
future at-risk students who will cone to school from
non-traditional environnents is steadily on the rise.
That is why it is so inportant to get the parent who
has the day-to-day responsibility for one or nore of
these children involved with the children’s learning in
t he manner recommended by the Bridges Comm ssi on,
regardl ess of race.

The statistics also showthat illegitinmacy is
hardly a mnority problem Based on the rate of
increase in white illegitimate births since 1997, it
appears nore than likely that there will be nore white

illegitimate children born in the future than mnority.
Al of the 40,000 illegitimate children born in 2000
are headed for the school house door in at nost five
years, and those who are at-risk, a high nunber of
them are headed for Mdre at Four or another Pre-K
programin only four years.

The econom c inpact of this ever-grow ng problemis
staggeri ng. Consider, as an exanple, that each
ki ndergarten class has a maxi num of 18 students, wth
one certified teacher and a teacher assistant. The
40, 000 children born out of wedlock in the year 2000
will fill 2,222 classroons, and require the enpl oynent
of 2,222 certified teachers and 2,222 teacher
assi stants.

Regardl ess of the causes of the problem between
sone parent(s) and the schools, the need for good
par ent - school comruni cation and rel ati onshi ps cannot be
down pl ayed. Good parent-school conmunicati on and
rel ati onshi ps are a necessary conponent of hel ping
children, especially those at-risk, achieve a sound
basi ¢ educati on.
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Good Principals involve parents in the school as
vol unteers. They invite parents to school neetings,
I ncl udi ng PTA/ PTO events. They also find different ways
to contact and inform parents about the progress of
their children. Lucy Edwards expressed the need to
communi cate with parents and students:

| always |let them (parents and students) know
where we are, but this is not where we are going to
be. W& need to hold our heads up, we need to work
hard and get out of this (low perform ng school).
And that's what | presented to everyone...we can do
better. And what we did with our students, we
al ways say to themthat you are smart. You are just
as smart as anybody. ... So you can do better. You
will do better. (Tr.9/19/01 pp. 240-241)

In addition to these necessary criteria required
for parents, communities, schools and faculty to be
successful in teaching children and especially at-risk
chil dren, evidence was presented which corroborated and
re-affirmed that reduction of class size in the early
el enentary grades, a technique already identified by
the Court as helpful in providing at-risk children with
the opportunity to obtain a sound basic education.

At-risk children need snaller classes in early grades.

Wtnesses for all parties who testified during the
first hearings in this case agreed that |owering class
size is an effective nmeans of inproving performance for
at-ri sk students.

Thus, it canme as no surprise to the Court that
witnesses called to testify during the Septenber 17'"
hearings agreed with this premse as well. In fact, the
class sizes in all of the schools and/or districts
exam ned by the Court during the September 17"
evidenti ary heari ngs—where test scores indicated that
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the progranms were succeedi ng—were well below the state
aver age.

The State of North Carolina presented evidence that
It has enacted additional |egislation which affirns the
| nportance of small class size for at-risk children in
| ow perform ng schools as well as other |egislation
acknow edgi ng the i nportance of many of the criteria
di scussed above as essential for the education of at-
ri sk chil dren.

In addition to the recent | egislation adopted and
di scussed above, the State al so presented evi dence
about | egislation enacted to assist at-risk children in
schools that are really low performng by State
standards, as well as other legislation that the State
contends denonstrates its on-going conmmtnent to see
that all children have an opportunity to receive a
sound basi c educati on.

| medi ate assi stance and i ntervention for the 37
| owest perform ng el enentary school s.

The State has al so recogni zed the need for
| mredi ate assi stance and intervention, including funds
for smaller class sizes in the 37 | owest performng
(“high priority”) elenentary schools in the State. To
qualify for this imredi ate assistance, the elenentary
school had to had (a) over 80% of the students
qualified for Free and Reduced Lunch and (b) no nore
t han 55% of the students perform ng at or above grade
| evel .

In Section 29.1, the sum of $8, 062, 603 was
allocated to reduce class size in the “high priority”
el enentary schools to “ensure that no class in
ki ndergarten through third grade has nore than 15
students for 2001-2002 school year; and the sane anount
for 2002-2003.
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Wil e the anobunt of noney allocated to reducing
class size to no nore than 15 students in K-3 in the 37
| owest perform ng el enentary schools was | ess than
$9, 000, 000, the inportance of the reduction of class
si ze conponent of the legislation, just like the staff
devel opnent conponent, is not the noney. The adoption
of educational policy to assist “high priority”
el enentary schools by enacting legislation to fund at-
ri sk class size reduction in K-3, constitutes an
i rrefutabl e adm ssion by the State of North Carolina
that at-risk children in elenentary schools need
smal l er class size in order to have an i nproved
| ear ni ng envi ronnent, especially where many students
are perform ng bel ow grade | evel.

It logically follows that if small class size in K-
3is arequirenent for at-risk children unlucky enough
to be assigned to the “bottom of the barrel” school s,
smal | class size, just |like staff devel opnent for
I ndi vi dual teachers who are teaching groups of at-risk
children perform ng bel ow grade | evel in | arge nunbers,
Is just as inportant for at-risk children who attend
schools that are not just the “bottom of the barrel.”

Legi sl ation focusing on closing the achi evenent gap
bet ween white students and mnority students.

In 2001, the legislature anended N.C. G S. 115C
105.35 to require the State Board to include in the ABC
growt h conponent neasures, a “closing the achi evenent
gap” conponent as well as |egislation mandating the
State Board to establish a nodel for an LEA to use as a
guideline for establishing a local task force to
attenpt to close the achievenent gap. NC. G S. 115C
12(30).

Legislation requiring State intervention and
assi stance to LEAs that have schools that are deened
continually | ow perform ng.
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In schools which the State has determ ned are
continually low performng, it is the educati onal
policy of the State to require the State Board of
Education to “provide a series of progressive
assi stance and intervention strategies” to those
school s “whenever a |ocal board of education,
superi ntendent and princi pal have been unable to
| nprove performance in that school. NC G S. 115C
105.37A. This policy of intervention, when the LEA is
unable to inprove student performance on its own,
subjects the LEA to increased State control of the
LEA' s assigned responsibilities.

The State, in its brief, characterized this recent
| egi sl ati on as evidence that denonstrates that the
State is continuing to appropriate additional funds and
initiate new prograns to assure that students enroll ed
in North Carolina public schools are receiving the
opportunity to acquire a sound basic education. The
| egi sl ation that specifically addresses | ow perform ng
school s denonstrates that the State is conmtted to
provi de those schools with the resources necessary to
provi de appropri ate educational opportunities. Al ong
with previously enacted |legislation,(citation omtted),
this | egislation denonstrates that the State will not
permt |ocal board of education, superintendents or
principals to endanger their students’ constitutional
right to the opportunity to acquire a sound basic
education. (Brief, 1/31/01 pp 52-54)

SUMWWARY OF WHAT THE EVI DENCE PRESENTED AT THE
HEARI NGS DEMONSTRATED RELATI NG TO | MPROVI NG AT- Rl SK
STUDENT PERFORMANCE:

The evidence presented at the hearings clearly
denonstrates that at-risk children can be taught
effectively when effective educational prograns
I npl enent ed by good | eadershi p and conpetent, qualified
cl assroomteachers, are nade avail able to those
chil dren.



The evi dence al so denonstrated, as discussed in
detail above, that there are certain essenti al
I ngredi ents necessary for any school to be successful:

Each school nust have a good Principal who is an
effective, energetic |leader. An effective Principal
can i nprove the performance of at-risk students by
using a wide variety of policies, educational practices
and prograns in conbination wth high expectations,
dedi cation, commtnent, proper staff devel opnent with
proper funding, strong |eadership and conpetent
teachers who effectively teach the Standard Course of
Study to all of their students using individualized and
differentiated instruction.

Each cl assroom nust have a good teacher who is
conpetent, certified, effective and energetic. An
effective Teacher can inprove the performance of at-
ri sk students by having high expectations of each child
i n the classroom and by providing: (1) neaningful
opportunity to learn and tine on task; (2) |esson plans
aligned with the SCOS; (3) effective delivery of
I ndi vidual i zed and differentiated instruction on the
| esson plan for each child; (4) continued nonitoring
and assessnent of the child s understandi ng and nastery
of the lesson; and (5) individualized renediation for
each child who has not denonstrated that they have
mastered the | esson.

No single educational nethod or programis
necessary so long as the educational program
effectively enconpasses the criteria that the Court has
i dentified as essential for a successful school and so
| ong as the program ensures that all students are being
provided with the opportunity to | earn and high tine on
task coupled with educational progranms, nethods and
strategies that teach the Standard Course of Study in a
focused and effective manner.
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A Safe and orderly environnent in the School is
essential in order for students to | earn.

Hi gh expectati ons of teachers and students are
essenti al .

The State of North Carolina agrees and admts that
a good principal is critical to a successful school
with a high percentage of at-risk children. The State’s
Brief speaks for itself in this regard:

A. Experienced Leadership is Inportant but Not
Essential. Watever the value of experience, it is
cl ear that good | eaders in schools with a high
percentage of at-risk students focus their energy
and resources on achieving a few basic goals.
(Brief 1/31/02, p 8,10) These Goals are:

B. Good Principals in Schools with High
Percentage of At-risk Students Demand Hi gh
Expectations. (Brief 1/31/02, p 10)

C. Good Principals Find a Wy to Provi de
Differentiated I ndividualized Instruction to Their
Students. (Brief 1/31/02, p 15)

D. Good Principals Use Avail able Technol ogy to
Enhance I ndividualized Instruction. (Brief 1/31/02,
p 31)

E. Good Principals Ensure Good Discipline in
Their Schools. (Brief 1/31/02, p 33)

F. Good Principals Require Their Teachers to
Teach the Standard Course of Study. (Brief 1/31/02
p 37)

G Good Principals Require Teachers to Wrk
Hard. (Brief 1/31/02 p 43)
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H. Good Principals Need Flexibility to Succeed.
(Brief 1/31/02 p 46)

The evi dence presented during this phase of the
proceedi ngs clearly denponstrates that there are a
w de variety of successful educational prograns and
strategies that can be inplenented with the
resources currently available to North Carolina
public schools......cocooiiiiiiii . Al'l the evidence
shows that the keys to inproving student
performance are Lesson plans aligned with the

St andard Course of Study; Effective delivery of

I ndi vi dual i zed instruction on those |essons to the
students; Continual assessnent of the students’
under st andi ng of the I esson; and Individualized
remedi ati on for those students who do not
denonstrate nmastery of the | esson. These principals
denonstrated that wthin a well disciplined school,
t hese obj ectives can be acconplished by a variety
of nmeans. (Brief 1/31/02, p 55)

There can be no question that the State of North
Carolina has the educational expertise to inplenent
educational policies that are effective in teaching all
children, especially those at-risk of educati onal
failure. There can al so be no question that the State
of North Carolina knows how critical and necessary
t hese educational practices and policies are to an at-
risk child s educational opportunity.

This is shown tine and tine again by the evidence
presented throughout this case as well as by the
evi dence of educational policy enacted by the
Legi slature in the recent session and presented during
t he heari ngs.

The State, by enacting these |egislative policies
I n support of education and at-risk children has
admtted and acknow edged: (1) the effectiveness and
| nportance of pre-kindergarten prograns for at-risk
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children; (2) the effectiveness of small class size for
at-risk children in the early elenentary grades; (3)
the necessity for all children to be reading on grade

| evel by the second grade (4) the necessity for focused
I ntervention with children who are not perform ng at
grade level; (5) the need to close the achi evenent gap
bet ween white students and mnority students; and (6)
the necessity for intervention in schools that are not
successful with high populations of at-risk children.

Revi ew of 2000-01 Student Perfornmance on the ABGCs,
Statew de, in selected school districts and Hoke
County.

In its March 26 Menorandum of Decision, the Court,
utilizing the G een Book and the ABC s data, conducted
an anal ysis of statew de student performance data on
the EOCG and EOC tests adm nistered by the State under
its ABC s accountability system The results of that
anal ysis forned the basis for the Court’s determ nation
that there were at-risk children throughout North
Carolina not obtaining a sound basi c educati on based on
their objective test scores under the ABCs. Those test
results, while not the ultimate determ ning factor, are
valid indicators that this Court can use to neasure
perf ormance under Leandro.

Accordingly, it is appropriate to reviewthe
performance of students on the 2000-2001 EOCG and ECC
tests in Hoke County and throughout North Carolina to
see if there was any inprovenent in student achi evenent
statewide and in the 14 sel ected school districts
I dentified and anal yzed by the Court in the deci sion.
The Court has received into evidence the 2000-2001
school year testing results and relevant data fromthe
G een Book and the ABC s Reports.

To remain consistent with the formand scope of the
anal ysi s conducted by the Court in the March 26
Menor andum of Deci sion, the Court reviewed the EOC and



EOG data for

Menor andum of Deci si on.
fromthe G een Books for the years 1995-96 updat ed

t hrough 2000-01 that show the nunbers of white,

Asi an,

perform ng bel ow grade | evel

in the March 26
The Court has conpil ed data
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2000- 2001 and has incorporated that data
into the sanme format utilized

bl ack,

H spanic & Anerican | ndian students who are

(bel ow Level

111)

in the

8'" grade reading and math and in 6 core high school

courses, al
Leandr o sound basi c educati on.

of which are an essenti al

conponent of the
This data put the

nunmber of students by each percentage of student
performance per ethnic group for those who have fail ed
to achi eve grade |evel.

Nunber of

Year

95-96

96-97

97-98

98-99

99-00

00-01

Students Scoring Bel ow Grade Level (Level
Reading & Math in Grade 8 using conposite scores for Reading and Math.

White
15,751 (27.9%)
14,606 (25.5%)
11,410 (19.6%)
11,481 (19.4%)
9,336 (15.8%)

9,496 (16.0%)

Black

15,262 (63%)
15,197 (60%)
12,600 (50.9%)
12,747 (49.6%)
11,534 (44.6%)

12,170 (45.1%)

Asian

331 (29.2%)
359 (29.6%)
366 (26.2%)
348 (23.2%)
300 (18.6%)

317 (19.5%)

Nurmber of Students Scoring Bel ow Grade Level (Level

I EOG Tests

Year White

95-96 24,020 (46.2%)
96-97 19,804 (35.4%)
97-98 16,588 (29.7%)
98-99 15,149 (26.3%)
99-00 13,306 (22.3%)
00-01 9,307 (15.4%)

Black
16,643 (76.6%)
15,409 (66.1%)
13,732 ( 60%)
13,430 (55.6%)
12,821 (52%)

11,391(42.9%)

Asian

396 (33.2%)
413 (28.9%)
367 (24.7%)
376 (21.1%)
369 (21%)

334 (17.4%)

Hispanic

618 (49.7%)

760 (49.6% )

763 (43.5%)

889 (43.5%)
904 (38.6%)

1,196 (40.3%)

Hispanic
677 (61%)
648 (51.4%)
604 (42.5%)
630 (36.8%)
787 (37.6%)

779 (30.2%)

I11'l) By Race Statewide In both

American Indian
857 (60.4%)
702 (54.3%)
597 (45.1%)
531 (41.4%)
454 (34.6%)

506 (36.4%)

I1'l) By Race Statewi de In Al gebra

American Indian
966 (78.5%)
720 (67.4%)
494 (50.2%)
491 (43.6%)
586 (47.9%)

394 (32.3%)

NOTE: Algebra lis generally taken in the 9" and 10" grades by the majority of students. The students who
take Algebra | in the 7" and 8" grades score at higher levels of proficiency (99-00 7" gr. 96.9%:; 8" gr. 90.9%)
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Nurmber of Students Scoring Bel ow Grade Level (Level 111) By Race Statew de In English
I EOCG Tests

Year White Black Asian Hispanic American Indian
95-96 20,379 (39.4%) 17,428 (73.1%) 446 (41.2%) 759 (62.5%) 957 (70.6%)
96-97 17,836 (39,8%) 16,773 (63.3%) 503 (35.9%) 847 (55.5%) 875 (66.7%)
97-98 16,568 (28.9%) 15,660 (60.2%) 503 (35.2%) 852 (52.4%) 839 (62.6%)
98-99 14,860 (25.6%) 14,508 (55.5%) 532 (34%) 931 (49.5%) 744 (53.4%)
99-00 13,415 (22.2%) 13,625 (51.7%) 473 (28.3%) 1134 (48.3%) 709 (51.7%)
00-01 13,277 (21.8%) 13,687 (50.6%) 503 (28.1%) 1300 (47.2%) 678 (48.6%)
NOTE: English | is taken in the 9'" grade by the majority of students.

Nurmber of Students Scoring Bel ow Grade Level (Level 111) By Race Statew de In ELP ECG
Tests

Year White Black Asian Hispanic American Indian
95-96 23,786 (47.4%) 17,889 (80.1%) 568 (54.8%) 909 (70.7%) 872 (76.6%)
96-97 14,617 (27.1%) 13,866 (59.1%) 538 (34.6%) 769 (50.8%) 854 (55.6%)
97-98 11,718 (23.1%) 11,914 (54.2%) 516 (33.8%) 675 (44.8%) 540 (51.1%)
98-99 11,822 (23.0%) 11,423 (53.6%) 604 (36.0%) 780 (47.3%) 564 (53.2%)
99-00 11,505 (22.4%) 11,940 (54.1%) 556 (31.7%) 912 (46.7%) 686 (58.1%)
00-01 11,776 (20.0%) 12,994 (51.1%) 558 (29.4%) 1048 (43.5%) 503 (45.4%)

NOTE: ELP is taken in the 9" grade by the majority of students

Nurmber of Students Scoring Bel ow Grade Level (Level 111) By Race Statew de In Biol ogy
EOG Tests

Year White Black Asian Hispanic American Indian
95-96 23,934 (51.2%) 17,578 (84.9%) 528 (51.3%) 757 (70.3%) 966 (80.0%)
96-97 16,155 (31.2%) 15,720 (69.1%) 421 (33.5%) 605 (50.6%) 580 ( 61.8%)
97-98 15,077 (29.1%) 15,287 (67.2%) 493 (34.1%) 685 (51.7%) 577 (57.6%)
98-99 15,145 (30.1%) 15,278 (68.7%) 579 (39.8%) 789 (54.4%) 512 (55.7%)
99-00 17,474 (31.4%) 14,630 (68.0%) 684 (41.0%) 984 (56.0%) 692 (63.4%)
00-01 14,199 (26.8%) 15,164 (65.0%) 644 (36.1%) 1,143 (52.8%) 528 (53.3%)



NOTE:

taken as early as the 9'" grade.
of 70.4%

Biology is taken in the 10'" grade by the majority of students.

a proficiency |evel

Nurmber of Students Scoring Bel ow Grade Level

In 1999-00 the 9
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It may al so be
graders who took biol ogy scored at

(Level 111) By Race Statew de In Physical

Sci ence EOG Tests * Physical Science EOG testing did not begin until 1998-99 *

Year White Black Asian Hispanic American Indian
98-99 13,750 (32.0%) 13,885 (68.4%) 533 (47.3%) 880 (58.3%) 629 (65.4%)
99-00 13,010 (30.5%) 13,350 (67.0%) 450 (40.4%) 995 (57.4%) 764 (67.6%)
00-01 6,885 (28.0%) 7,507 (62.9%) 218 (34.9%) 649 (55.9%) 257 (59.8%)

NOTE: Physical Science is taken in the 9'" grade by the majority of students.

Nurmber of Students Scoring Bel ow Grade Level (Level I11) By Race Statewide In U S.

Hi story EOG Tests

Year White Black Asian Hispanic American Indian
95-96 22,610 (56.3%) 14,388 (84.4%) 488 (52.3%) 628 (81.9%) 819 (80.8%)
96-97 18,978 (41.3%) 13,804 (72.1%) 446 (40.1%) 523 (57.9%) 600 (69.9%)
97-98 18,866 (41.3%) 13,667 (71.5%) 524 (42.6%) 616 (58.3%) 603 (72.1%)
98-99 18,502 (39.6%) 13,788 (70.6%) 591 (41.3%) 684 (57.8%) 622 (70.5%)
99-00 20,598 (43.5%) 14,696 (75.4%) 714 (49.7%) 807 (61.4%) 634 (72.6%)
00-01 19,594 (39.9%) 14,202 (71.5%) 699 (43.9%) 958 (58.8%) 575 (64.7%)

NOTE: U.S. History is taken in the 11" grade by the majority of students. Of those taking the course whose
post high school plans did not include a 4 year college, no group scored greater than 32% proficient. Of
those who planned to go to a 4 year college, 59.6% scored at proficiency (Level llI) in 1999-00.

Whil e there was sone i nprovenent, there was al so
sone slippage in sone courses. The high school EQCC
results are dismal when | ooking at the sheer nunber of
children bel ow grade level in inportant courses. A
t horough review of the data contained in The G een Book
for each year fromthe 1995-96 edition to the 2000-2001
edition, shows that black, Hi spanic, and Native
Anmerican students in North Carolina consistently score
| ower percentage-w se than Asian and Wiite students on
ECC and EOG tests. However, the nunbers of white
students who are perform ng bel ow grade | evel on the
tests is actually higher than black students in sone of
the EQCC subjects tested.
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The Court has also reviewed the data for student
performance on the EOG tests for 2000-2001 in grades 3
t hrough 8 as shown bel ow. Wiile the white percentages
of students scoring at or above grade |evel on the EOG
tests is higher than other groups, the actual nunber of
white students failing to achieve grade |evel or above
I's second only to the black students who are failing to
achi eve grade | evel or above on the EOC tests.

2000- 01 Nunber and Percentage of N.C.’'s public school children
scoring bel ow grade | evel in both reading and math, by race, in
grades 3 through 8 on EOG tests. Table 14, G een Book.

Grade White Black Asian Hispanic American Indian
3 13,002 (21.4%) 16,625 (53.3%) 488 (52.3%) 2,042 (45.0%) 604 (40.1%)
4 10,725 (17.6%) 13,957 (46.4%) 378 (22.5%) 1,500 (38.1%) 587 (40.8%)
5 8,121 (13.1%) 11,188 (38.0%) 257 (14.6%) 1,186 (32.6%) 483 (34.7%)
6 13,042 (21.0%) 16,301 (54.1%) 419 (24.1%) 1,660 (47.6%) 591 (44.1%)
7 11,622 (19.0%) 14,227 (50.7%) 375 (22.1%) 1,405 (43.8%) 534 (40.1%)
8 9,496 (16.0%) 12,170 (45.1%) 317 (19.5%) 1,196 (40.3%) 506 (36.4%)

The follow ng tables show the performance data for
three years for the 14 LEAs utilized by the Court in
its March 26, Menorandum of Decision. The | ast
conpari son covers the school year 2000-01.
Unfortunately, the Departnent of Public Instruction
dropped the Statew de Conprehensive Test given at the
end of the Tenth G ade to neasure reading and
mat hemat i cs conprehensi on of what a child should know
by the end of the Tenth G ade. The 2000-01 conpari son
al so substitutes U S. H story EOC tests for ELP EOC
Al'l other conparisons remain the sane as with the prior
years.

Even wi t hout the inclusion of the N C
Conpr ehensi ve Test results for 2000-2001, the data show
little overall inprovenent in EOG and EOC scores for
the students in the LEAs anal yzed.
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1998-99 Gade 3 (R&M Grade 8 (R&M NC COVPREHENSI VE TEST - ALG | ELP

B W B W (R B W (M B W B W B W

ORANGE 43 78 41 81 41 70 35 74 56 77 51 79
CH CA 41 92 60 97 43 94 47 93 46 88 47 94
HARNETT 50 73 55 79 37 69 37 68 48 67 60 82
WAKE 43 84 52 91 50 84 49 85 57 85 47 84
DURHAM 42 81 50 88 44 82 43 81 42 72 45 80
FORSYTH 35 77 50 82 40 79 40 79 68 82 44 79
GUI LFORD 39 78 49 84 45 78 41 79 34 70 51 84
RANDOL PH 38 68 33 71 46 61 42 64 60 79 79(9) 90
N. HANOVER 42 81 50 88 45 79 38 77 42 73 42 80
ROBESON 45 69 43 73 27 58 26 54 54 69 41 74
HALI FAX 61 80 48 41 33 34(9stu.) 29 50 43 35 47 62
PITT 40 77 53 89 45 79 42 82 65 85 58 86
cvs 40 83 42 83 34 75 32 77 28 63 38 81
HOKE 41 75 51 82 21 53 22 57 39 63 52 81

1998- 99. R=r eadi ng Memath St at ewi de Resul t s- Green Book

GRADE 3(R&V) - GRADE 8(R&M - NC COWREHENSI VE TEST - ALG | - ELP - -

B w B w Read B W Math B w B W B w

State % 42 75 51 82 39 72 37 72 46 74 47 77

1999- 00 GRADE 3(R&M) - CGRADE 8(R&M - NC COWREHENSI VE TEST — ALG | - ELP -

B w B w Read B W Math B W B w B w

ORANGE 37 80 57 81 46 73 47 78 67 81 41 81

CH CA 44 93 64 98 36 96 51 95 48 94 60 95

HARNETT 50 76 62 80 35 66 43 80 52 67 56 77

WAKE 45 89 60 92 50 86 50 87 60 88 51 89

DURHAM 47 85 54 89 44 80 46 84 38 76 40 79

FORSYTH 38 80 54 86 33 80 38 80 61 84 47 81

GUI LFORD 43 80 56 87 44 78 43 80 43 77 54 85

RANDOL PH 40 65 59 78 33 62 35 66 55 78 64 86

N. HANOVER 40 84 56 88 47 82 45 82 43 72 37 79
ROBESON 43 71 47 73 34 67 33 67 41 64 33 52
HALI FAX 51 69 54 50 28 23(9stu) 42 84 30 36 44 45
PITT 41 78 57 88 41 80 33 45 58 86 58 90
cvs 43 82 45 87 37 79 39 81 30 71 40 79
HOKE 45 73 57 76 31 69 41 79 49 59 56 75

1999- 00. R=r eadi ng Memath St at ewi de Resul t s- Green Book

GRADE 3(R&V) - GRADE 8(R&M - NC COWPREHENSI VE TEST - ALG | - ELP —

B w B w Read B W Math B w B w B w

State 44 77 56 85 40 72 41 75 48 78 46 78

50

78
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2000- 01 GRADE 3(R&\M) - GRADE 8(R&\) - NC COWPREHENSI VE TEST — ALG | — U S HI ST.—- ENG |
B w B w Read B W Math B W B W B W B W
ORANGE 39 80 55 80 Test dropped by DPI 73 91 46 74 41 75
CH CA 50 94 63 98 56 94 22 83 59 95
HARNETT 50 77 57 80 56 80 27 62 48 76
WAKE 52 91 62 93 71 93 35 74 56 90
DURHAM 50 85 53 88 55 84 29 69 55 87
FORSYTH 40 80 52 86 67 89 29 64 49 81
GUI LFORD 43 81 51 86 45 80 33 68 49 83
RANDOL PH 44 69 53 76 73 88 29 49 65 41
N. HANOVER 50 84 51 89 61 88 23 64 52 85
ROBESON 52 76 52 71 52 73 28 55 34 62
HALI FAX 43 63 54 62 46 69 48 29 39 53
PITT 48 82 59 92 75 91 29 69 54 86
Cvs 46 86 48 87 35 75 31 70 47 85
HOKE 43 72 54 76 53 75 12 46 50 72
2000- 01. R=r eadi ng Memath  Statewi de Resul ts- Green Book
GRADE 3(R&M) - GRADE 8(R&\) - NC COWPREHENSI VE TEST - ALG | - U S HST.- ENG
B w B w Read B W Math B W B W B w B W
State 47 79 55 84 Test dropped by DPI 57 85 29 60 50 78

The Court also reviewed the ABC scores for the schools
whose principals testified at the hearings in Septenber
and October. The plaintiffs appropriately pointed out
that several of the schools that had previously
achi eved success wth at-risk populations, did not
mai ntain the | evels of success during 2000-2001.

The majority of successful schools whose principals
testified at the hearings still have many Students
bel ow Grade Level and have not been able to nmaintain
their levels of at-risk success in 2000-01

The school s whose principals testified have had
sone success as neasured by an increase in their
conposite scores on the ABCs. Their conposite scores
for the 2000-01 school year, however, show that even at
t hese "successful" schools, many students are not
performng at the |evel the Court has determned is
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reflective of a sound basic education. As shown by the
following chart, at three of the schools, the school
conposite reflects that for one-third or greater of the
tests taken, students at those schools perfornmed bel ow
grade level. At a fourth school, Wnstead El enentary,
students perforned bel ow grade | evel on nearly 28% of
the tests given. The performance conposite declined
from 1999- 2000 to 2000-01 at four of the five schools
identified by the Court as successful.

ABC Scores, 1997-98 to 2000-01

Conposite ABC Growt h St atus
School 97-98 | 98- 99- 00-01 | 97-98 98- 99- 00-01
99 00 99 00

Baskerville ES 59.3 62.1 72.0 66.4 Exm Exm Exm NR
0

Gaston M5 74.4 81.6 79.2 63.9 Exm Exm Exp NR
0

Ki ngswood ES 91.0 90.9 9530 94.1 Exm Exm Exm Exm

West Hoke MS 60.1 69.5 64.3 66.5 Exm Exm NR NR
0

W nst ead ES 61.6 72.7 75.7 72.6 Exm Exm Exp NR
0

M. View ES 52.8 59.6 78.6 86.8 | Exp NR Exm  Exp

(State-sel ected 0

school)

Status: Exp- Expected Grow h/ Gain; Exm Exenplary G owth/ Gin; NR No
Recogni tion

In addition, four of the five schools the Court
I dentified as successful failed to neet even expected
grow h for 2000-01, receiving "no recognition" status.
See Chart ABC Scores, 1997-98 to 2000-01, supra. Thus,
at Baskerville Elenentary, Gaston M ddl e, West Hoke
M ddl e, and W nstead El enentary, the growth from past
years was not sustained. These results were
di sappointing to the dedicated principals and their
faculty.




75

Di sappointing results for |ast year aside, the
hearings in Septenber and October provided the Court
wi th val uabl e knowl edge into the necessary and
| nportant | eadership skills and teachi ng nethods these
Principals and their teachers utilize in order to get
their conposite percentages to the |evels they achieved
I n 2000- 2001 consi dering the denographics of the
student popul ati ons they serve. Those schools serve
hi gh concentrations of at-risk children.

The di sappoi nti ng ABC data sinply highlights and
reflects the difficulty in sustaining gains achi eved
with at-risk students concentrated in such high nunbers
and from poverty backgrounds where hone support and
resources are limted.

That these "exenpl ary" schools have been unable to
sustain and build on the growth they have achieved, is
not due to lack of hard work and effective educati onal
| eadership by the exceptionally dedicated principals
and teachers in those schools.

A revi ew of Hoke County ABC Scores show little
| nprovenent across the Board for the past four years,
with sone rare exceptions.

The followi ng chart tells the continuing
di sappointing tale for HCSS. Wth only a few “bright”
spots of inprovenent show ng up sporadically in sone of
t he HCSS schools, the overall trend shows that HCSS
schools remain stuck in academ c nediocrity from
el enentary school through high school. Each school’s
ABC Recognition Category for the years 98-99, 99-00 and
00-01 is set out bel ow the performance conposite for
each year.

( EXM=Exenpl ary G- owt h; EXP=Expected G owt h; NR=No
Recogni ti on; DST=School of Distinction)



Reading
McLauchlin 97-98  98-99  99-00  00-01
3" 58.2 77.3 62.9 63.5
4" 52.8 47.4 67.5 47.2
5 53.1 59.6 51.2 65.1

pert Composie [

Rockfish 97-98  98-99  99-00  00-01
3" 77.8 73.8 81.4 87.1
4" 83.8 82 81.4 72.6
5 74 83.3 87.2 77.9

Pert Composite [ S

Sandy Grove 97-98 98-99 99-00 00-01
3" N/A N/A 56.4 55.4
4" N/A N/A 48.9 47.4
5 N/A N/A 73.2 69.8
Perf Composite [
Scurlock 97-98 98-99 99-00 00-01
3" 60.7 65 65.2 57.8
4" 58.6 56.4 54.7 60

5 53.4 72.7 78.2 75.8
Perf Composite [
South Hoke 97-98  98-99  99-00  00-01
3" 52.5 57.4 745 76.1
4" 52.4 46 69.4 61.2

5 61.5 60.5 50 57.4
Perf Composite I
Upchurch 97-98 98-99 99-00 00-01
3" 58.4 75.9 71.7 69.8
4" 63.3 60 67.2 72.6
5 73.8 69.4 82.7 76.4
Perf Composite I S
West Hoke 97-98  98-99  99-00  00-01
3" 50 47.6 48 47.6
4" 37.3 58 47.7 45.8
5 68.8 56.9 58.4 58
Perf Composite I S
East Middle 97-98  98-99  99-00  00-01
6" 62.4 70 63.7 65.5
7" 61.4 66.9 70.3 67.9
gt 70.5 71.7 72.4 73.9

Pert Composite [N S

Math

97-98
58.2
56.6
57.1
53.8

97-98
75.9
86.5
68.3

75

97-98
N/A
N/A
N/A
N/A

97-98
52.5
58.6
65.5
53.5

97-98
45.6
54.2
61.8

50

97-98
63.7
70.6

86
63.1

97-98
51.4
53.8
68.2

54

97-98
69
68.1
62.3
63.4

98-99
86.4
63.8
73.6

65

EXM

98-99
63.6
90.9
91.7
77.1
EXM

98-99
N/A
N/A
N/A
N/A

98-99
61.3
76.4
75.8
63.9
EXM

98-99
71.3
76.4
67.9
60.7
EXM

98-99

63
78.4
82.9
68.4
EXM

98-99

50

69
59.3
55.4
EXM

98-99
80.9
65.3
74.3
69.9
EXM

76

99-00 00-01
61.1 67.3
82.5 61.1
47.7 69.8
62.5 63
NR NR

99-00 00-01
74.6 77.4
89.9 91.8
93.6 89.7

80 80.3

EXMDST NR-DST

99-00 00-01
54.4 44.6
85.1 77.6
82.9 71.9
62.5 58.1

NR NR

99-00 00-01
59.2 48.4
73.8 75
80.4 77.4
63.2 65.9
EXM EXP

99-00 00-01
78.4 69.4
92.5 78
57.1 75.9
65.5 70

NR NR

99-00 00-01
78.8 71.6
81.8 78.2
85.6 84.3
70.6 71.8
EXP EXP

99-00 00-01
36.8 31.7
62.9 69.4
64.1 57.8
52.8 53.7

NR NR
99-00 00-01
79.7 83.8
78 75.2
69.4 68
73.5 72.2
NR NR



West Middle 97-98 98-99 99-00 00-01 97-98 98-99 99-00 00-01
6" 54.6 68.6 57.5 48.9 70.7 80.1 74.3 67.2
7 59.1 64.4 64.9 64.7 63.4 68.4 70.8 69.5
g 66.3 65.9 71.3 73.8 60.8 74.3 75.1 73.3
Perf Composite 60.1 69.5 64.3 66.5
EXM NR NR
Turlington 97-98 98-99 99-00 00-01 97-98 98-99 99-00 00-01
7 None 66.7 25 25 25 100 25 375
g 50 None 28.6 50 None None 14.3 None

Perf Composite

Sandy Grove is a brand new school (Fall, 99). Sandy

G ove has been a No Recognition School for the two
years it has been in existence. Sandy Grove proves the
point that it’s not the physical plant that provides a
sound basic education, it's the quality of |eadership
and presence of conpetent, qualified teachers in each
cl assroom who know how to provide individualized and
differentiated instruction to their students.

Hoke High
97-98 98-99 99-00 00-01
Algebra | 42.4 37.8 48.6 51.9
Algebra Il 32.6 37 46.5 45.6
Biology 44.3 38.3 36.6 40.8
Chemistry 23.3 121 16.4 46.2
ELPS 65 64.6 62 54.3
English | 48.4 55.7 54.8 60
Geometry 29.6 35 26.4 31.7
Physical Science 25.9 30.8 44.4 24
Physics 50 37.5 71.4 50
US History 43.8 33.6 30.4 25
English Il 225 25.4 41.6 48.4
Performance Composite 41.2 38.4 43.5 46.7
EXM EXM EXP
Turlington
97-98 98-99 99-00 00-01
Algebra | 9.1 None None None
Algebra ll 50 None None None
Biology 38.5 None 17.6 22.2
Chemistry 100 None N/A None
ELPS 100 211 48 33.3
English | 23.1 10 16.7 15
Geometry None None None None
Physical Science 16.7 None 20 35.7
Physics N/A N/A N/A N/A
US History N/A None 10 None
English 1l 16.7 125 28.6 None

Performance Composite 13.8 21.9 18.3

77



78

HCSS s ABC conposite scores and growth/gain data
show that as a system HCSS overall academ c
performance can only be described as disnmal. There are
way too many children within HCSS that are at-risk of
academ c failure today, just as they were four years
ago despite the professed dedication of many of the
teachers who testified at the original hearings.

Unfortunately, when the 2000-2001 ABC results are
factored in with all the evidence and the ABC results
fromthe prior years, nothing has occurred to cause the
Court to change its prior findings and the Court finds
that in 2002:

THERE ARE STILL TWO DI STINCT GROUPS OF STUDENTS | N
NORTH CAROCLINA'S PUBLIC  SCHOQLS, | NCLUDI NG  HOKE
COUNTY' S PUBLI C SCHOOLS — THOSE AT-RI SK AND THOSE NOT
AT-RI SK OF FAI LI NG TO OBTAIN A SOUND BASI C EDUCATI ON.

Make no mstake as to this finding. Leandro’'s
guarantee is only one of equal opportunity to obtain a
sound basic education. However, the nunbers of students
whose performance on the ABCs EOG and EOC tests show
that they are failing to obtain a sound basic
educati on, conbined with the other credible evidence in
the record, constitutes strong evidence that the equal
opportunity to obtain a sound basic education is not
being provided to at-risk children throughout North
Carol i na.

The Court initiated the Septenber and COctober
2001 hearings to focus on successful educational
prograns and strategies and the answer as to why those
prograns and strategi es have not been inpl enented by
the plaintiff-parties’ LEAS in schools with | ow
performng at-risk popul ations.
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The purpose of the hearings was to assist the Court
I n seeking the answer to the question of whether the
failure to inplenent successful educational prograns
and strategies in schools with | ow performng at-risk
popul ations is due to (a) lack of funding; (b) the |lack
of proper allocation of resources with the LEA; (c)
| ack of cost-effective inplenentation of successful
strategi es because of a lack of |eadership and effort;
or (d) a conbination of two or nore of these factors?

VERDI CT

THE COURT, HAVI NG CONSI DERED ALL OF THE EVI DENCE
PRESENTED, AND THE LAW AS SET FORTH | N THE LEANDRO
DECI SI ON AND THE CONSTI TUTI ON OF THE STATE OF NORTH
CARCLI NA, ANSWERS THE QUESTI ON AS FOLLOWE:

The cl ear and convincing credi bl e evidence presented in
this case shows that:

1. At-risk children can learn with effective,

I ndi vidual i zed and differentiated instruction delivered
by a certified, well-trained, conpetent teacher with
hi gh expectati ons.

2. At-risk children require nore resources, tine and
focused intervention in order to | earn.

3. Acertified, well-trained, conpetent teacher who
knows how to reach at-risk children can produce results
and at-risk children can performat or above grade

| evel .

4. There are many different, but effective, teaching
met hods that are successful for all children, including
at-risk children.

5. A well-trained, conpetent Principal with the
| eadership skills and the ability to hire and retain
conpetent, certified and well-trai ned teachers, can
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| npl ement an effective instructional programthat neets
the needs of at-risk children so that they can have the
equal opportunity to obtain a sound basic education by

achi eving grade | evel or above academ c perfornmance.

6. Wen at-risk children are not being taught by a
conpetent, certified and well-trai ned teacher who knows
how to teach them many do not achi eve grade |evel or
above academ c performance and thus, the Court
concludes that they are not receiving the equal
opportunity to obtain a sound basi c educati on nandat ed
by Leandro and the North Carolina Constitution.

The Constitutional right to the opportunity to
recei ve a sound basic education bel ongs to each and
every child in North Carolina. Leandro, at 354.

Leandro’s guarantee to each and every child the right
to an equal opportunity to obtain a sound basic
education requires that each child be afforded the
opportunity to attend a school which has the follow ng
educati onal resources, at a m ninmum

First, that every classroom be staffed wth a

conpet ent certified, well-trained teacher who is
teaching the standard course of study by inplenenting
ef fective educat i onal met hod( s) t hat provi de
differentiated, individualized instruction, assessnent

and renedi ation to the students in that classroom

Second, that every school be led by a well-trained
conpetent Principal with the | eadership skills and the
ability to hire and retain conpetent, certified and
wel | -trained teachers who can inplenent an effective
and cost-effective instructional programthat neets the
needs of at-risk children so that they can have the
equal opportunity to obtain a sound basic education by
achi eving grade | evel or above academ c perfornance.
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Third, that every school be provided, in the nost
cost effective manner, the resources necessary to
support the effective instructional programw thin that
school so that the educational needs of all children,

i ncluding at-risk children, to have the equal
opportunity to obtain a sound basic educati on, can be
et .

THAT MAY BE VELL AND GOOD IN PRI NT, BUT WHO I S
RESPONSI BLE FOR SEEI NG THAT THESE BASI C EDUCATI ONAL
NEEDS OF ALL CHI LDREN ARE MET | N EACH CLASSROOM AND
SCHOOL | N NORTH CAROLI NA? THE ANSVWER |'S FOUND I N
L EANDRO

Because we concl ude that the General Assenbly,
under Article I X, Section 2(1), has the duty of
providing the children of every school district

W th access to a sound basic education, we also
conclude that it has inherent power to do those

t hi ngs reasonably related to neeting that
constitutionally prescribed duty. Leandro, p. 353.

THE STATE OF NORTH CAROLI NA IS ULTI MATELY
RESPONSI BLE TO ENSURE THAT THE CONSTI TUTI ONAL GUARANTEE
TO EACH CHI LD OF THE OPPORTUNI TY TO RECEI VE A SOUND
BASI C EDUCATION IS MET. THE STATE OF NORTH CARCLI NA
ALSO HAS THE | NHERENT POWER TO DO THOSE THI NGS
REASONABLY RELATED TO MEETI NG THAT CONSTI TUTI ONAL DUTY.

In attenpting to neet its constitutional duty to
provi de each child with the equal opportunity to obtain
a sound basi c education and to provide a General and
Uni form System of schools, the Legislature has enacted
| egi sl ation creating a systemfor delivering
educational services to children, governance for that
system and has del egated responsibilities to | ocal
boards of education. The Legislature has al so adopted
educati onal goals and standards that this Court may
properly consider in determ ning whether any children
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are being denied their right to a sound basic
education. Leandro, p. 355.

Chapter 115C of the North Carolina CGeneral Statutes
I's honme to many educati onal goals and polices, as well
as the structure of the general and uniform system of
schools. The Court has previously discussed newy
enacted and recent |egislation. Additional, pertinent
sections of Chapter 115C foll ow and provi de additional,
cl ear and convincing evidence that the State of North
Carolina is in fact, and in law, ultimtely responsible
for providing every child with the equal opportunity to
obtain a sound basic education and that the educati onal
goal s adopted as policy closely align with the
constitutional definition of a sound basic educati on:

N.C.GS. 115C-1. General and uniform system of school s.

A general and uniformsystemof free public
school s shall be provided throughout the State,
wherei n equal opportunities shall be provided for
all students, in accordance with Article | X of the
Constitution.

STATE BOARD OF EDUCATI ON

N.C.GS. 115C-12. Powers and duties of the Board
general ly.

The general supervision and adm nistration of
the free public school systemshall be vested in
the State Board of Education. The State Board of
Education shall establish policy for the system of
free public schools, subject to |l aws enacted by the
General Assenbly. The powers and duties of the
State Board of Education are defined as foll ows:

Cl. To issue an annual “report card” for the State
and for each |ocal school adm nistrative unit,
assessing each unit’'s efforts to i nprove student
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performance based on the growth in performance of
the students in each school and taking into account
progress over the previous years’ |evel of
performance and the State’ s performance in
conparison with other states. This assessnent
shall take into account factors that have been
shown to affect student performance and that the
State Board considers relevant to assess the
State’'s efforts to i nprove student perfornmance.

C4. To devel op guidelines, procedures and rules to
establish, inplenent, and enforce the School - Based
Managenent and Accountability Program under Article
8B of this Chapter in order to inprove student
performance, increase local flexibility and
control, and pronote econony and efficiency.

9(a) Power to Devel op Content Standards.--- The
Board shall devel op a conprehensive plan to revise
contents standards and the standard course of study
In the core academ c areas of reading, witing,

mat hemati cs, science, history, geography and
CiVvics........... The revi sed content standards devel oped
in the core academ c areas shall (i) reflect high
expectations for students and an i n-depth mastery
of the content; (ii) be clearly grounded in the
content of each academc area; (iii) be defined

gr ade- by- grade and course-by-course; (iv) be
under st andabl e to parents and teachers; (v) be
devel oped in full recognition of the tine avail able
to teach the core academ c areas at each grade

| evel ; and (vi) be neasurabl e, wherever possible,
in areliable, valid and efficient manner for
accountability purposes.

Hi gh school course content standards shall include
the knowl edge and skills necessary to enter the
wor kf orce and al so shall be aligned with the
coursework required for adm ssion to the
constituent institutions of the University of North
Carolina. The Board shall devel op and inpl enent a




plan for end-of-course tests for the m ni num
courses required for adm ssion to the constituent
institutions of the University of North
Carolina............. . (enphasi s added)

9(b) Power to Devel op Exit Exanms.—The Board
shal | develop a plan to inplenent high school exit
exans, grade |evel student proficiency benchmarks,
student proficiency benchmarks for academ c courses
required for adm ssion to constituent institutions
of the University of North Carolina, and student
proficiency benchmarks for the know edge and skills
necessary to enter the workforce.... The high school
exit exanms and student proficiency benchmarks shall
be aligned wth G S 115C-9(a) and may contain
pertinent conponents of the school -based
accountabi lity annual perfornmance goals.

LOCAL BOARDS OF EDUCATI ON
115C- 35, et seq.
| 1 5-36. Designation of board.

Al l powers and duties expressly conferred and
| nposed by | aw respecting public schools, which are
not expressly conferred and inposed upon sone ot her
official, are conferred and i nposed upon | ocal
boards of education. Said boards of education shall
have general control and supervision of all matters
pertaining to the public schools in their
respective admnistrative units and they shall
enforce the school law in their respective units.

115C-47. Powers and duties generally.
In addition to the powers and duties designated

by G S. 115C- 36, the | ocal boards of education
shal | have the power or duty:
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(1) To Provide an Adequate School System —t shal
be the duty of |ocal boards of education to
provi de adequate school systens within their
respective local school adm nistrative units as
directed by | aw

GENERAL EDUCATI ON
115C-81. Basic Education Program

(a) The General Assenbly believes that all children
can learn. It is the intent of the General Assenbly
that the m ssion of the public school comunity is
to challenge with high expectations each child to

| earn, to achieve, and to fulfill his or her
potential .. It is further a goal of the Ceneral
Assenbly to provide supplenental funds to | ow

weal th counties to allow those counties to enhance
the instructional program and student achi evenent.

(al) The Basic Education Program shall describe the
education programto be offered to every child in
the public schools. It shall provide every student
in the State equal access to a Basic Education
Program Instruction shall be offered in the areas
of arts, comunications skills, physical education
and personal health and safety, science, second

| anguages, social studies, and vocational and
techni cal education...

115C-81. 2. Conprehensive plan for reading achi evenent.

(a) The State Board of Education shall develop a
conprehensive plan to i nprove readi ng achi evenent
in the public schools. The plan shall be fully
integrated with State Board plans to inprove
student performance and pronote local flexibility
and efficiency. The plan shall be based on readi ng
I nstructional practices for which there is strong




evi dence of effectiveness in existing enpirical
scientific research studies on reading
devel opnent . (enphasi s added)

SCHOOL- BASED MANAGEMENT AND ACCOUNTABI LI TY PROGRAM
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115C- 105. 20. School - Based Managenent and Accountability

Program

(a) The General Assenbly believes all children can

learn. It is the intent of the General Assenbly

that the m ssion of the public school community is

to chall enge with high expectations each child to

| earn, to achieve, and to fulfill his or her
potential. Wth that mssion as its guide, the

State Board of Education shall devel op a School -
Based Managenent and Accountability Program The
primary goal of the Program shall be to enhance

student perfornmance. (enphasis added)

(b) I'n order to support |ocal boards of education
and schools in the inplenentation of this Program

the State Board of Education shall adopt

gui deli nes, including guidelines to: (3) recognize

| ow- perform ng schools under G S. 115C- 105. 37,

create assistance teans that the Board nmay assign
to schools identified as | owperform ng under G S.

115C-105. 37.........

N.C.GS. 115C-105.21. Local participation in the
Program

(a) Local school adm nistrative units shall
participate in the School -Based Managenent and

Accountability Program.... (c) The School - Based

Managenent and Accountability Program shall be
based upon an accountability, recognition,

assi stance, and intervention process in order to

hol d each school and the school’s personnel
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accountabl e for inproved student performance in the
school . (enphasi s added)

N.C.G S. 115C-105.27. Devel opnent and approval of
school i nprovenent plans.

In order to inprove student perfornmance each
school shall develop a school inprovenent plan that
takes into consideration the annual perfornmance
goal for that school that is set by the State Board
under G S. 115C-105.35. ............. Parental invol venent
Is a critical conmponent of school success and
positive student achievenent; therefore, it is the
I ntent of the General Assenbly that parents, along
with teachers, have a substantial role in
devel opi ng school i nprovenent plans.... . The
strategies for inproving student performnce:

(1) shall include a plan for the use of staff
devel opnent funds that may be nmade available to
t he school ....... :

(2) Shall include a plan to address school safety
and discipline in accordance with the safe
school plan devel oped under Article 8C of this
Chapter.---------m- e

(4)Shall include a plan that specifies the

effective instructional practices and nethods to be

used to inprove the academ c perfornance of
students identified as at risk of academ c failure

or at risk of dropping out of school ..... (enphasi s

added)

N.C.GS. 115C-105.37. ldentification of |ow performng
school s.

(a) The State Board of Education shall design
and i npl enrent a procedure to identify | ow
perform ng schools on an annual basis. Low
perform ng schools are those in which there is a
failure to neet the m ni num growth standards as
defined by the State Board, and a majority of
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students are perform ng bel ow grade | evel. (enphasis
added)

COVPREHENSI VE ASSI STANCE TO CONTI NUALLY LOW PERFORM NG
SCHOCLS.

N.C. G S. 115c-105.37A. Continually | ow perform ng
school s; definition; assistance and intervention;
reassi gnnent of students.

-- (c) The State Board of Education shall
devel op and inplenent a series of actions for
provi di ng assi stance and intervention to
school s that have previously received State-
mandat ed assi stance and have been desi gnated by
the State Board as | ow performng for three or
nore consecutive years or for at |east three
out of four years. These actions shall be the

| east intrusive actions that are consi stent
with the need to inprove student achi evenent at
each such school and shall be adapted to the
uni que characteristics of each such school and
the effectiveness of other actions devel oped or
I npl enented to i nprove student achi evenent at
each such school .

N.C.G S. 115C-105.38. Assistance teans; review by
St at e Boar d.

(a) The State Board of Education nmay assign an
assi stance teamto any school identified as

| ow- perform ng under this Article or to any

ot her school that requests an assi stance team
and that the State Board determ nes would
benefit from an assistance team --------------
----------- (c) If a school fails to inprove
student performance after assistance is

provi ded under this section, the assistance
team may recomend that the assistance
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continues or that the State Board take further
action under G S.115C 39. (enphasis added)

N.C.G S. 115C-105. 38A. Teacher conpetency assurance.

To assure teacher conpetency at | ow perform ng
school s, teachers, after evaluation by the
assi stance team and designated as Category 3
teachers, may be required to take a general
know edge test upon recomendation. Certified
teachers who do not pass the test shall undergo
remedi ati on and have a renediation plan at state
expense. |If the teacher fails to pass the general
know edge test a second tine, the State Board is
aut horized to start dism ssal proceedings.

N.C.G S. 115C-105.39. Dism ssal or renoval of
personnel ; appoi ntnent of interimsuperintendent.

This section authorizes a process whereby the
principal of a | owperform ng school can be transferred
or dism ssed and provides for the appointnent of an
I nteri msuperintendent in an LEA where nore than one-
hal f of the schools are | ow perform ng.

N.C.G S. 115C-105.40. Student academ c perfornmance
st andar ds.

The State Board of Education shall develop a
plan to create rigorous student academ c
performance standards for kindergarten through
ei ght h grade and student academ c perfornmance
standards for courses in grades 9-12. ---------
(enphasi s added)

SAFE SCHOOLS — MAI NTAI NI NG SAFE & ORDERLY SCHOOLS.
Article 8C.
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N.C. G S. 115C- 105.45. Legislative findings.

The General Assenbly finds that all schools
shoul d be safe, secure, and orderly. If students
are to aimfor academ c excellence, it is
I nperative that there is a climate of respect in
every school and that every school is free of
di sruption, drugs, violence, and weapons. All
school nust have plans, policies and procedures for
dealing with disorderly and di sruptive behavi or.
Al'l schools and school units nust have effective
neasures for assisting students who are at risk of
academ c failure or engaging in disruptive and
di sorderly behavior. (enphasis added)

ACADEM CALLY OR | NTELLECTUALLY 4 FTED STUDENTS.
Article 9B.

115C-150.5. Academ cally or intellectually gifted
st udent s.

The General Assenbly believes the public
school s should challenge all students to aimfor
academ c excellence and that academically or
intellectually gifted students perform or show the
potential to performat substantially high levels
of acconplishnment when conpared with others of
their age, experience, or environnent.

Academ cally or intellectually gifted students
exhibit high intellectual areas and specific
academc fields. Academcally or intellectually
gifted students require differentiated educati onal
servi ces beyond those ordinarily provided by the
regul ar educational program --------- (enphasi s
added)

Section 28.3 of the Budget provides:
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FUNDS FOR ACADEM CALLY G FTED STUDENTS. Section 28.3

The State Board of Education shall allocate
funds for academcally or intellectually gifted
children on the basis of eight hundred seventy-nine
dollars and ten cents ($879.10) per child. A |ocal
admnistrative wunit shall receive funds for a
maxi mum of four percent (4% of its 2001-2002
all ocated average daily nenbership, regardless of
the nunber of children identified as academcally
or intellectually gifted in the unit. The State
Board shall allocate funds for no nore than 52,042
children for the 2001- 2002 academ c year.

(52,042 x $879.10 = $45, 750, 122)

FI NANCI AL POLI CY OF THE STATE OF NORTH CAROLINA AS I T
RELATES TO THE PUBLI C SCHOOL SYSTEM

N.C.GS. 115C-408. Funds under the control of the State
Board of Educati on.

(a) It is the policy of the State of North
Carolina to create a public school systemthat
graduates good citizens with the skills demanded in
t he marketpl ace, and the skills necessary to cope
with contenporary society, using State, |ocal and
other funds in the nost cost-effective nmanner.-----
------- (b) To insure a quality education for every
child in North Carolina, and to assure that the
necessary resources are provided, it is the policy
of the State of North Carolina to provide from
State revenue sources the instructional expenses
for current operations of the public school system
as defined in the standard course of study.--------
- (enphasi s added)

Under Chapter 115C s statutory schene, the
responsibility for adm nistering and operating a
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general and uniform system of public schools is

del egated to the State Board of Education, and the

| ocal boards of education (LEAs). Thus, by |aw, each
LEA is statutorily responsible for providing the
children within the district with the constitutionally
mandat ed opportunity to receive the sound basic
educati on.

Under the Constitution, however, the obligation to
provi de each child with the equal opportunity to obtain
a sound basic education may not be abdi cated by the
State of North Carolina nor may the ultimte
responsibility be transferred to and placed on the
LEAS.

The State acknow edges that it may not abdicate its
obligation to assure that every child has the
opportunity to acquire a sound basic education in its
brief. “But, while enphasizing |ocal control, the
General Assenbly, the State Board of Education and the
Departnment of Public Instruction are not abdicating
their constitutional responsibility to provide every
student with the opportunity to acquire a sound basic
education.” (Brief 1/31/02, p. 49) (enphasis added)

It is, therefore, undisputed that the
constitutional responsibility to provide each child
Wi th the equal opportunity to obtain a sound basic
education remains with the State of North Carolina
acting through its General Assenbly. Leandro, p 353.

Accordingly, where there are children in a
classroom or in an entire school or school
district, who are not being taught by conpetent,
qualified caring teachers, |led by conpetent,
qualified, caring principals, using targeted,
effective and valid educational nethods and
prograns that work with the particular group of
children, at-risk, or not, then the constitutional
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rights of the children in that classroom school or
school district are being violated.

The State of North Carolina, while acknow edgi ng
Its constitutional obligation, has denied any
liability for the poor academ c performance of at-
ri sk students. Instead, the State has continually
engaged in placing the blame for at-risk children
not receiving the equal opportunity for a sound
basi ¢ education on the individual LEA, its central
office staff, finance officer, teachers and
princi pal s.

ZIKO The State of North Carolina does not fund its
school systemon a one size fits all basis. In
partnership with | ocal boards of education, the
State provides sufficient funding for every child
and every school systemto have the opportunity to
acquire a sound basic education. If the | ocal
school board is irresponsible, ignores it's
constitutional duties and fails to apply the noney
where constitutional need exists, that’'s not—that
w Il not support a claimthat the State system of
general and uniformfree public schools is
unconstitutional. (Tr. 8/18/99)

“The evidence presented during this phase of
the proceedi ngs clearly denonstrates that there are
a wde variety of successful educational prograns
and strategies that can be inplenented with the
resources currently available to North Carolina
public schools. In light of that fact, Defendant
submt that if HCSS is failing to provide at-risk
students wth the opportunity for a sound basic
education, then it can only be due to | ack of
| eadership and sustained effort............... . In fact,
Def endants contend that it is the duty of the
central office staff in the LEA's to provide that
type of instructional support whenever there is
evi dence that the students in a particular school
are not achieving expected growmh. (citation
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omtted) One programis not necessary for all
school s and one programw ||l not work for all
school s....... Based on all the evidence, Defendants
contend that Plaintiffs have failed to prove that
the State is responsible for any alleged
constitutional deficiencies in HCSS.” (Brief

1/ 31/ 02, pp. 55-56)

This argunent will not let the State off the hook
where there are children at-risk of educational failure
not receiving a sound basic education because of the
failures of LEAs to carry out their legislatively
mandat ed duties effectively and efficiently.

While there may be nmulti pl e expl anati ons and
excuses offered as to why an LEA cannot put a
conpetent, certified, well-trained and qualified
teacher who is enploying targeted, effective
educati onal nethods and prograns that work with the
particular group of children in each and every
classroom there is no legally justifiable excuse for
t he absence of a conpetent, certified, well-trained
teacher in each cl assroom

In classroons, schools and school districts where
all the children are not being taught by conpetent,
certified, well-trained teachers, such as in Hoke and
the other lowwealth counties, the State cannot escape
its constitutional obligation and ultimate
responsibility by blam ng the circunstances on | ack of
educati onal |eadership and inefficient allocation of
educati onal resources. Put another way, the State
cannot escape by arguing that it has sent the LEA
sufficient funds and it is the LEA' s fault for not
bei ng able, for whatever reason, to put conpetent,
certified, well-trained and qualified teachers in every
cl assroom who are actually capable of teaching all the
children, including at-risk children, using effective,
focused and appropriate teachi ng net hods.
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Li kew se, the State cannot escape its
constitutional responsibility by creating and then
hi di ng behind its own self styled burden of proof:

State’s Proposed Finding 708. However, it is not
def endants’ burden to show whether the funds
allotted for any particular purpose are sufficient.
Rat her, plaintiffs have the burden to prove by

cl ear evidence that a particul ar educati onal
programis a necessary conponent of the opportunity
for a sound basic education; that the programis
not provided; and that all avail able financi al
resources-State, federal and | ocal - have been
exhausted to provi de other prograns necessary to
provi de the opportunity to obtain a sound basic
education. Oherwise, there is no basis to
conplain that a particular State allotnent is

I nsufficient.

Note to State’'s proposed finding 628. HCSS al | eges
that is does not currently have the resources to
provi de these prograns and practices. If the Court
finds that students in HCSS do not currently have
the opportunity to obtain a sound basic education,
then the Court will need to address the question of
whet her HCSS can provide the opportunity for a
sound basic education within its currently
avai |l abl e resources. How to best spend additi onal
resources to inprove student perfornmance in HCSS
becones relevant only after the Court finds that
HCSS cannot provide constitutionally required
educati onal opportunities within its avail able
resour ces.

The prima facie burden of proof that children are
not obtaining a sound basic education in a classroom
school or entire district has been net when the ABC
scores are published and show that children are at-risk
of academc failure by failing to perform at grade
| evel or above on the EOCG and EOC tests. The ABC scores
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for Hoke County, as well as the many other LEAs

anal yzed by the Court in this case clearly and
convincingly denonstrate that there are way too nany
at-risk children not obtaining a sound basic education
in this State.

The State cannot escape or deny the inportance of
t he ABC system as proof of the failure of thousands of
students to obtain a sound basic education by failing
to performat or above grade |evel all the way through
hi gh school .

As convincing evidence of the reliability and
| nportance the State of North Carolina places on the
ABC scores and data, consider the undisputed fact that
the State has, and still relies on, the ABC systemto
pay mllons of dollars in teacher bonuses each year, to
publicly report the success or failure of student
performance in every single school and to determ ne
when a school is so “low performng” to the point it
requires state intervention.

More inportantly, for purposes of determ ning
whet her or not children are receiving a sound basic
education, the ABCs are a valid and reliable indicator
of an educational problemin a classroom an entire
school, or school district or wwth a segnent of the
student population within a classroom school or school
district.

What has been going on in Leandro is a shell gane
bet ween the LEAs and the State of North Carolina as to
whi ch governnental unit is at fault when the fact
remains, they are both at fault. The LEA is at fault
for failing to provide the appropriate |evel of
I nstruction. The fault is the failure to provide and
adm ni ster effective, targeted educational prograns for
an LEA's at-risk students adm nistered in a cost
ef fective manner.
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The root causes of the failure of an LEA to provide
and adm ni ster effective, targeted educational prograns
for its children, including at-risk children, may vary
fromLEA to LEA. The root causes nay be varied and in
conbi nati on such as:

1. The failure of the LEA to have an effective
superi ntendent who has good | eadershi p and nanagenent
skills.

2. The failure of the LEA to enpl oy and provide
effective, capable principals that are able to provide
the instructional |eadership, prograns and high
expectations of all teachers and students within the
school so that academ c achi evenent can flourish and
each student is offered the equal opportunity to obtain
a sound basi c educati on.

3. The failure of the LEA to enploy and provide
effective, capable classroomteachers that have high
expectations of their individual children, that have
the qualifications, conpetency and educati onal know how
to provide each child in their classroomwth

I ndi vidual and differentiated instruction which is

undi sputedly necessary for the child to have the
opportunity to | earn and obtain a sound basic

educati on.

4. The failure of the LEA to nanage and cost -
effectively adm nister the funding provided by the
State of North Carolina for education within the LEA so
that each and every child within the LEA is provided
wWith a conpetent, qualified, caring teacher who is
giving each child individualized and differentiated

I nstruction needed for the child to succeed
academ cal |l y.

5. The failure of an LEA to exercise the flexibility
provided by the State of North Carolina within the
school district so as to cost-effectively allocate or
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re-allocate its existing resources in an educationally
effective manner so that all children are provided wth
t he equal opportunity to obtain a sound basic

educati on.

6. The failure of the LEA s superintendent and/or its
governing board to exercise the political will power to
make unpopul ar choices in teacher, student and

princi pal assignnents, or reallocation of funding so
that all children will be reached effectively.

7. The failure of the LEA, after utilizing its funding
in a cost-effective and properly all ocated manner to
provi de educational services to each child sufficient
to provide each child wwth the equal opportunity to
obtain a sound basic education, to |lack sufficient
funds to carry out the constitutional nmandate for each
chil d.

The particular failure, or conbination of failures,
notw thstanding, if the failure results in one child,
or a group of children, not receiving effective,
focused, individualized and differentiated instruction
froma conpetent, well-trained teacher in a school wth
an effective educational programreceiving sufficient
resources then the child or a group of children are not
receiving the opportunity for a sound basic educati on.

In any such event, the constitutional mandate of
Leandro has been violated and action nust be taken by
both the LEA and the State to renedy the violation.

Hoke County’'s ABC scores are terrible and have been
terrible for years. The clear and convincing evidence
shows that many children in Hoke County are not
receiving the equal opportunity to receive a sound
basi ¢ education. It is also patently clear that HCSS
IS not getting the job done in terns of providing each
and every child with the opportunity to receive a sound
basi ¢ education. There are many children in Hoke
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County, as well as throughout North Carolina in the
sanme boat. The bottomline is that those children’s
constitutional right to a sound basic education are
being violated. That is as far as this Court needs to
go. It is not the Court’s responsibility to referee
and conduct hearings to determ ne the preci se causes of
t he educational breakdown in Hoke County or any other
county for that matter.

Children at-risk of not obtaining a sound basic
education are not being afforded their constitutional
right to receive that education be it the fault of the
cl assroom teacher, the LEA, or the State by not
provi ding sufficient educational resources to the LEA.

The North Carolina Constitution clearly provides
that it is the obligation of the State to provide each
and every child with the equal opportunity to obtain a
sound basic education. That obligation includes not
only fundi ng, but providing assistance to LEAs who are
not carrying out their duties in regard to the sound
basi ¢ educati on.

HCSS cannot be allowed to “sink or swini on its own
by the State of North Carolina when the ABC scores show
consistently that |arge nunbers of its students, at all
grades, are not performng at or above grade |evel.
Renmenber, the constitutional right to receive the
opportunity belongs to the children, not to the LEA or
to the State of North Carolina.

The sane principle applies to any other school
districts such as Wl son, Halifax, Northanpton,
Charl ot t e- Meckl enburg, Robeson, Harnett, Guilford and
Forsyth, Chapel Hill/Carrboro where particul ar groups
of students are failing to achi eve academ cally because
they are not receiving the constitutionally nmandated
| evel of educational support.
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This is so because the root causes for the failure
of at-risk children to achieve academcally are the
same whether the school district is |ow wealth, or
weal t hy. \Whatever the particul ar root cause or causes
are in a particular LEAis irrelevant to the fact that
at-risk children, black, white, H spanic or Native
Anerican, are not being provided with an effective,
targeted educational programthat reaches those
children and hel ps them obtain grade | evel proficiency.

What is inportant is that whatever the cause, the
failure of the State of North Carolina s educational
establishnent to provide such an effective, targeted
educational programis a violation of those children's
constitutional right to the equal opportunity to obtain
a sound basic education. The violation of those rights
must be renedied by the State of North Carolina. That
I's not an inpossible task.

The State of North Carolina has <clearly and
repeat edly denonstr at ed t hr ough | egi sl ati on and
otherw se, that the State knows what steps should be
taken and how | ocal resources should be allocated to
I nprove at-risk academ c performance in an LEA or in an
i ndi vi dual school where students are failing to obtain
a sound basi c educati on.

There is no question that the State of North
Carolina has the educational expertise and fiscal know
how to be able to analyze and evaluate the
effectiveness of classroom teachers, Principals and
i nstructional strategies in an LEA that has nunbers of
| ow performng at-risk students and individual schools
that are having problems with academ c performance as
shown through the ABC s data each year.

The State of North Carolina also has the
educational expertise and fiscal knowl edge to weigh,
eval uate and assess whether each LEA is effectively
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utilizing its avail able resources to provide each child
with the equal opportunity to receive a sound basic
educati on.

The State has been unwilling to step in and provide
that assistance unless and until the performance of
children in a school is so bad that the school is, for
all intents and purposes, academically dead. The State

acconplished this by adopting a “hands-off” policy for
the sake of “local control and flexibility,” by sending
a check to the LEA and by letting the LEA, sink or
swm until one of its schools becane “|ow perform ng”
or “high-priority.” The State consciously set the
alarmthreshold too | ow.

As a result of this flawed policy, the State of
North Carolina, fromthe beginning of this |awsuit
t hrough today, has not voluntarily elected to apply its
awesone educational know edge and authority to assi st
| ocal boards of education, such as Hoke County, or
I ndi vi dual schools |located within “wealthy systens”
t hat have students floundering in the educati onal
basenent .

Instead, in this case, as the Court has earlier
poi nted out, the State has elected, through its
education and political |eadership, to justify its
hands off policy by hiding behind two | egally untenable
argunents with respect to a child s right to the equal
opportunity to receive a sound basic education:

First, that where at-risk students are not
obt ai ni ng a sound basi c education, an LEA has the
burden of proving that the LEA is utilizing all of its
resources in a cost-effective, educationally sound
manner, and then and only then, if nore resources are
required to provide children wwth the equal opportunity
for a sound basic education, does the State have to
provi de those necessary resources.
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Second, that the State of North Carolina has no
responsibility to the children who are being deprived
of their constitutional right to the opportunity to
receive a sound basic education if there are
constitutional deficiencies that are the fault of the
LEA to properly provide the educational opportunity.

When all is said and done, the truth is that the
ultimate responsibility to see that all children are
provi ded with an equal opportunity to obtain a sound
basi ¢ education by providing conpetent, qualified
adm ni strators, principals and classroomteachers who
teach effectively belongs to the State of North
Carol i na.

Because we concl ude that the General Assenbly,
under Article I X, Section 2(1) has the duty of
providing the children of every school district
W th access to a sound basic education...... Leandr o,
p. 353.

HAVI NG FOUND THAT THERE ARE AT- Rl SK CHI LDREN I N
HOKE COUNTY AND THROUGHOUT THE STATE THAT ARE NOT
OBTAI NI NG A SOUND BASI C EDUCATI ON AND HAVI NG
ESTABLI SHED THAT THERE IS NO EXCUSE FOR NOT PROVI DI NG
EACH CH LD WTH THE OPPORTUNI TY TO OBTAIN A SOUND BASI C
EDUCATI ON THROUGH MANY SUCCESSFUL EDUCATI ONAL
STRATEG ES AND PROGRAMS AND HAVI NG DETERM NED THAT THE
STATE OF NORTH CAROLI NA I'S ULTI MATELY RESPONSI BLE FOR
CHI LDREN NOT RECEI VI NG THE EQUAL OPPORTUNI TY TO OBTAI N
A SOUND BASI C EDUCATI ON, WHAT | S THE COURT NOW REQUI RED
TO DO?

The Suprenme Court has provided the answer to
this question:

If on remand of this case to the trial court, the
court makes findings and concl usions from conpet ent
evidence to the effect that the defendants in this
case are denying children of the state a sound
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basi ¢ education.it will then be the duty of the
court to enter a judgnent granting decl aratory
relief and such other relief as needed to correct
the wong while m nim zing the encroachnent upon

t he ot her branches of governnment. Corumv.
University of N.C,330 N.C 761,784, cert. denied,
506 U.S. 985. Leandro, p. 357.

The Suprenme Court of North Carolina has determ ned
as a matter of law that:

The Constitutional right to the opportunity to
recei ve a sound basic education bel ongs to each and
every child in North Carolina. Article |, Section 15
and Article I X, Section 2 of the North Carolina
Constitution; Leandro, at 347, 354.

On remand, this Court has determ ned from Leandro
and cl ear and convincing credi bl e evidence t hat
Leandro’s guarantee to each and every child the right
to an equal opportunity to obtain a sound basic
education requires that each child be afforded the
opportunity to attend a public school which has the
foll om ng educati onal resources, at a m ni nrum

First, that every classroom be staffed wth a

conpet ent certified, well-trained teacher who is
teaching the standard course of study by inplenenting
ef fective educat i onal met hods t hat provi de
differentiated, individualized instruction, assessnent

and renedi ation to the students in that classroom

Second, that every school be led by a well-trained
conpetent Principal with the | eadership skills and the
ability to hire and retain conpetent, certified and
wel | -trai ned teachers, can inplenent an effective and
cost-effective instructional programthat neets the
needs of at-risk children so that they can have the
equal opportunity to obtain a sound basic education by
achi eving grade | evel or above academ c perfornmance.
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Third, that every school be provided, in the
nost cost effective manner, the resources necessary to
support the effective instructional programw thin that
school so that the educational needs of all children,

i ncluding at-risk children, to have the equal
opportunity to obtain a sound basic educati on, can be
met .

The cl ear and convi nci ng evi dence al so shows t hat
there are children in HCSS, and in other LEAs
t hroughout North Carolina who are at-risk of academ c
failure and not receiving an equal opportunity to a
sound basi c education because the State, through its
LEAs, is not providing the m ninum necessary
educati onal resources described above and begi nni ng
with a classroomteacher who is conpetent, certified,
and wel | -trained and who is teaching the Standard
Course of Study by inplenenting effective educati onal
met hods that provide differentiated, individualized
I nstruction, assessnent and renedi ation to those
chil dren.

Make no m stake, the evidence shows that North
Carolina is maki ng steady progress in education and
that the vast mgjority of students are being provided
Wi th the equal opportunity to obtain a sound basic
educati on.

Unfortunately, the clear and convinci ng evi dence
al so shows that there are thousands of children
scattered throughout the State in |owwealth counties,
such as Hoke, Northanpton, and Halifax, and “wealthy”
counties, such as Guilford, Charlotte-Mecklenburg and
Forsyth, who are not being provided with the m ni nrum
educati onal resources necessary for themto have the
equal opportunity to receive a sound basic educati on.
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It is these children whose constitutional rights
are being violated by the lack of the equal opportunity
to receive a sound basic education that nust be the
focus of the State’'s efforts and nethods to | ocate and
remedy the constitutionally deficient educational
opportunities being provided to them

The solution to this problemis properly left to
the State working with its LEAs, including the
plaintiff-parties. The solution lies first in the hands
of the General Assenbly and the State Board of
Educati on. The solution may or may not require the
expenditure of additional funds so long as the Leandro
mandate i s foll owed.

DI SCUSSI ON

The State of North Carolina admts that the
evi dence presented during the Septenber and Cctober
hearings “clearly denonstrates that there are a w de
vari ety of successful educational prograns and
strategies that can be inplenented with the current
resources available to North Carolina public schools.”

The State of North Carolina admts that “all the
evi dence shows that the keys to inproving student
performance are: Lesson plans aligned with the Standard
Course of Study; Effective delivery of individualized
I nstruction on those | essons to students; Conti nual
assessnent of the students’ understanding of the
| esson; and I ndividualized renmediation for those
students who do not denonstrate mastery of the |esson.
These principals denonstrated that within a well
di sci pli ned school, these objectives can be
acconplished by a variety of neans.” (Br. 1/31/02, pp
54-56)

The clear, convincing and credi bl e evidence
presented in this case, for the reasons set forth in
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t his Menorandum of Decision and in Sections One, Two
and Three (as anended) of the prior Menoranda of
Deci si on, denponstrates that the State of North Carolina
knows full well what needs to be done to effectively
provide each child with an equal opportunity to obtain
a sound basi c educati on.

The clear, convincing and credi bl e evidence
presented in this case al so denonstrates that there are
many children at-risk of academic failure who are not
bei ng provided with the equal opportunity to obtain a
sound basi c education as nmandated by the Constitution
of this State. These children are | ocated in Hoke
County, as well as throughout the State. The primary
provi der of their education, in each instance, is the
LEA in whose district they reside.

Up until now (except for the nost grievous schools)
when the at-risk children in an LEA, such as HCSS, are
not being provided with the equal opportunity to obtain
a sound basi c education, the State of North Carolina
stands back and points the finger of blane at the LEA
for the failure of the children to obtain a sound basic
educati on.

In the case of HCSS, the State argued that due to
the fact that there are successful educational prograns
and strategies that can be inplenented with the
resources the State provides, then and in that event,
“If HCSS is failing to provide at-risk students wth
the opportunity for a sound basic education, then it
can only be due to |ack of |eadership and sustained
effort.” (Br. 1/31/02)

The bottomline is that the State of North Carolina
has consistently tried to avoid responsibility for the
failures to provide at-risk students with the equal
opportunity for a sound basic education in LEAs
t hroughout the state by blam ng the failures on |ack of
| eadership and effort by the individual LEAs.
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The Suprene Court in Leandro clearly and
unm st akably held to the contrary and found that the
North Carolina Constitution provides every child wth
the right to receive an equal opportunity to a sound
basi ¢ education and that it was the General Assenbly,
under Article I X, Section 2(1) that “has the duty of
providing the children of every school district with
access to a sound basic education.” (Leandro p. 353)

This Court, follow ng Leandro’s mandate, has
rejected the State of North Carolina s flawed argunent
that “it” is not responsi ble for educational failures
in LEAs that are not providing their at-risk children
with the equal opportunity to receive a sound basic
educati on and has determ ned, just like the Suprene
Court did on July 24, 1997, that the State is
ultimtely responsi ble and cannot abdicate its
responsibility to the LEA

That havi ng been said, the State’'s denial of
responsibility fails as a matter of law. It is now, and
al ways has been, the ultimate responsibility of the
State to provide the equal opportunity to a sound basic
education to all children. ( Article I, Section 15;
Article I X, Section 2(1), North Carolina Constitution)

This Court has, in accordance with Leandro, Ordered
the State, not the LEAs, to fix the deficiencies that
exist wwth at-risk children. This is so because the
LEAs, like the counties thenselves, are nere
subdi visions of the State. The LEAs were created by the
State for its own convenience in order to assist the
State in performng its constitutional duty to provide
each and every child wth the equal opportunity to
obtain a sound basic education through its free public
school system It is up to the Executive and
Legi sl ati ve Branches to provide the solution to the
constitutional deficits with at-risk children. These
branches can no | onger stand back and point their
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fingers at individual LEAs, such as HCSS, and escape
responsibility for lack of |eadership and effort, |ack
of effective inplenentation of educational strategies,
the I ack of conpetent, certified, well-trained teachers
effectively teaching children, or the lack of effective
managenent of the resources that the State is providing
to each LEA

The State of North Carolina nmust roll up its
sl eeves, step in, and utilizing its constitutional
authority and power over the LEAs, cause effective
educati onal change when and where required. It does not
matter whether the lack of an equal opportunity to
obtain a sound basic education is caused by teachers,
principals, lack of instructional materials or other
resources, or a lack of |eadership and effort.

The State must step in with an iron hand and get
the mess straight. If it takes renoving an ineffective
Superi ntendent, Principal, teacher, or group of
teachers and putting effective, conpetent ones in their
pl ace, so be it. If the deficiencies are due to a |ack
of effective managenent practices, then it is the
State’'s responsibility to see that effective nmanagenent
practices are put in place.

The State of North Carolina cannot shirk or
delegate its ultimte responsibility to provide each
and every child in the State with the equal opportunity
to obtain a sound basic education, even if it requires
the State to spend additional nonies to do so.

The State of North Carolina has steadfastly
represented to this Court and to the citizens of North
Carolina that the State is “continuing to appropriate
additional funds and initiate new prograns to assure
that students enrolled in North Carolina public schools
are receiving the opportunity to acquire a sound basic
education.”
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In the final analysis, if the State is true to its
wor d about providing sufficient appropriate funding for
each child to have the equal opportunity to obtain a
sound basic education, the State should be able to
correct the educational deficiencies which are denying
at-risk children the equal opportunity to obtain a
sound basic education by requiring LEAs that are not
getting the job done to inplenent and naintain cost-
effective, successful educational prograns in their
schools as required by Leandro. If not, then the State
wi Il have to | ook for other resources to get the job
done.

Make no m stake. Wiile the State can require the
LEAs to take corrective action, it remains the State’'s
responsi bility, through forceful |eadership and
ef fective managenent, to show an ineffective LEA, or an
I neffective school within an LEA: (1) how to get the
job done if the LEA s | eadershi p and educational staff
Is ineffective and inept; (2) how to cost-effectively
manage and all ocate the resources which the State
contends it so adequately provides to support each
child s equal opportunity to receive a sound basic
education; and (3) howto inplenent effective
educati onal prograns, using conpetent, well-trained
certified teachers and principals.

NOW THEREFORE, | T IS ORDERED, ADJUDGED AND
DECREED:

1. Article I, Section 15 and Article | X, Section 2 of
the North Carolina Constitution, as interpreted by
Leandro, guarantee to each and every child the right to
an equal opportunity to obtain a sound basic education
requires that each child be afforded the opportunity to
attend a public school which has the follow ng
educati onal resources, at a m ninmum

First, that every classroom be staffed wth a
conpetent, certified, well-trained teacher who is
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t eachi ng the standard cour se of st udy by
I npl ementing effective educational nethods that
provide differentiated, individualized instruction,
assessnent and renediation to the students in that
cl assroom

Second, that every school be led by a well-trained
conpetent Principal with the | eadership skills and
the ability to hire and retain conpetent, certified
and wel | -trai ned teachers who can inplenent an
effective and cost-effective instructional program
that neets the needs of at-risk children so that

t hey can have the equal opportunity to obtain a
sound basi c education by achieving grade | evel or
above academ c performance.

Third, that every school be provided, in the nost
cost effective manner, the resources necessary to
support the effective instructional programwthin
t hat school so that the educational needs of all
children, including at-risk children, to have the
equal opportunity to obtain a sound basic
educati on, can be net.

2. That there are children at-risk of educati onal
failure who are not being provided the equal
opportunity to obtain a sound basic education
because their particular LEA, such as the Hoke
County Public Schools, is not providing themwth
one or nore of the basic educational services set
out in paragraph 1, above.

3. That the State of North Carolina is ultimtely
responsi bl e for providing each child with access to
a sound basic education and that this ultimte
responsi bility cannot be abdicated by transferring
responsibility to | ocal boards of educati on.
Leandro pp. 347, 351
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4. That the State of North Carolina is ORDERED to
remedy the Constitutional deficiency for those
children who are not being provided the basic
educati onal services set out in paragraph 1,

whet her they are in Hoke County, or another county
within the State.

5. The nuts and bolts of how this task should be
acconplished is not for the Court to do. Consistent
with the direction of Leandro, this task bel ongs to
t he Executive and Legi sl ative Branches of
Governnment. By directing this be done, the Court is
show ng proper deference to the Executive and
Legi sl ati ve Branches by allowing them initially at
| east, to use their inforned judgnent as to how
best to renedy the identified constitutional
defi ci enci es.

6. This Court’s prior Menoranda of Deci sions
entered on COctober 12, 2000 (Section One); Cctober
26, 2000 (Section Two); March 26, 2001 (Section
Three) as anended by Order entered May 29, 2001, are
I ncorporated as part and parcel of this Menorandum
of Decision and Judgnent. Al Four Menoranda of
Deci si on constitute the Decision and Judgnent of
this Court.

7. The State of North Carolina is directed to keep
the plaintiff-parties fully infornmed of the
progress of its efforts to renmedy the
constitutional deficiencies identified and the
plaintiff-parties are directed to fully cooperate
with the State of North Carolina in acconplishing
Its task.

8. The State of North Carolina is directed to keep
the Court advised of the renedial actions taken by
the State by witten report filed with the Court
every 90 days, or as otherwi se may be directed by
the Court.
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9. This Court retains jurisdiction over this matter
for purposes of resolving any renai ning issues,

i ncl uding, but not limted to, enforcenent of this
Judgnent as provided by Leandro.

This the day of April, 2002.

Howard E. Manni ng, Jr.
Superi or Court Judge
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